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Kʷem̓t šey̓ še nk̓ʷúlexʷ qe sqʷyúlexʷ ɫiʔe l sewɫkʷ....
By that, we were wealthy from the water....
- Mitch Smallsalmon, Pend d’Oreille elder1

When the crops are a person, when the trees are a person, when that deer
is a person, you can’t just take. You have to show respect to that person. You
have to ask permission. You have to negotiate a trade. There has to be
reciprocity.
- Robin Wall Kimmerer2

It is our tradition to give thanks for the things the river gives us and to
return something in exchange.
- Confederated Salish and Kootenai Tribes3

1. THOMPSON SMITH, AAY U SQÉLIXʷ: A HISTORY OF BULL TROUT AND THE SALISH AND
PEND D’OREILLE PEOPLE 4 (2010) (on file with author) (citing Salish-Pend d’Oreille Culture
Committee, Confederated Salish and Kootenai Tribes, Tape 178 (side 1)).
2. Steve Paulson, We’ve Forgotten How to Listen to Plants: Ecologist Robin Kimmerer On
the Sentience of Nature and the Grammar of Animacy, WIS. PUB. RADIO (Dec. 19, 2020),
https://www.wpr.org/weve-forgotten-how-listen-plants.
3. CONFEDERATED SALISH AND KOOTENAI TRIBES, BULL TROUT’S GIFT: A SALISH STORY
ABOUT THE VALUE OF RECIPROCITY 45 (2011) [hereinafter BULL TROUT’S GIFT] (quoting Johnny
Arlee).
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Abstract

This article chronicles the negotiation and recent passage of the Confederated Salish & Kootenai Tribes Water Compact, which creates one of the most
innovative water management regimes envisioned among sovereigns. The
Compact’s journey toward ratification is extraordinary, as the parties over the
span of three decades worked to overcome historically entrenched racism and
political opposition to craft a model that would provide enough water for all
peoples and the fishery. Compounding the challenge, the Flathead Reservation
itself contains vast swaths of checkerboard land held by non-Indians and a major federal irrigation project that has permanently altered the hydrograph of the
reservation—the sum total of which is a patchwork of state and federal water
rights that could make successful water administration seem beyond reach. To
overcome these odds, the Tribes, using Montana’s unique compact commission process, eschewed prior settlement models, remaining steadfast to a negotiation strategy premised on both western science and tribal customary values
and knowledge, with a “stewardship for all” focus. After years of negotiation
and outreach, along with multiple attempts in the Montana Legislature and multiple litigation challenges, the parties built a strong tribal-state-federal coalition
that took the agreement all the way through Congressional ratification.
The Compact is the ultimate perseverance story in water law, but its contents are equally deserving of attention, embracing tribal customary law, cultural
protections, habitat restoration, and climate-responsive management regimes
that protect Indians and non-Indians alike and reach beyond reservation boundaries to bolster ecosystem protections throughout western Montana. It is a forward-thinking management model worthy of study by all sovereigns confronting
shared natural resources challenges. Ultimately, it advances the goal of reconciliation, inviting us to collectively acknowledge and remedy the historical injustices perpetuated on Tribes, turning us back toward right relationship with natural resources.
INTRODUCTION
This article attempts to tell, in some small measure, the story of how the Confederated Salish and Kootenai Tribes (“CSKT”)—in the face of fierce non-Indian opposition, seemingly insurmountable hydrological challenges, and significant differences in
state versus tribal water law—used customary law and values, traditional knowledge, and
western science to forge one of the most innovative natural resources agreements of our
time.4 As we seek to heal relationships among peoples and places, and to face into
climate crisis, this is a story we should all strain to hear.
4. I am an outside observer of this important story and recognize that the best tellers of this
story are the peoples with the lived experiences of the events surrounding the Compact. Whenever possible, I have relied on tribal written sources and oral presentations by tribal representatives. Nonetheless, I acknowledge that my effort to capture this story will fall short of the story as
known by the attorneys, hydrologists, cultural officers, and elders who hold first-hand accounts.
My apologies to them for any errors in this telling.
I also acknowledge that my telling is not done through the lenses of state or federal negotiators, whose first-hand accounts can be found in Jay Weiner & Mark Stermitz, CSKT Water
Compact Unratified, 114 WATER REP. 12, 12–18 (2013); Duane Mecham & Jennifer Frozena,
Tribal Water Rights Compact, 215 WATER REP. 12, 12–26 (2022).
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THE PEOPLES AND THEIR PLACE
Since time immemorial, the Bitterroot Salish (Séliš/The People), the Pend
d’Oreille (Q’lispé/Camas People), and the Kootenai (Ksanka/Standing Arrow Band of
5
Ktunaxa) people have lived in relationship with waters. “[F]or almost all of that immense span of time, they lived entirely as hunters, gatherers, and fishers . . . and yet for
millennia . . . generally sustained themselves well, and took good care of their homeland.”6 The Kootenai, for example, traditionally oriented toward the river, subsisting in
part from fishing and waterfowl netting; their creation stories speak of “paddling down
the river” as their means of entering the world.7 The Bitterroot Salish and Pend
d’Oreille also attribute spiritual and cultural significance to the “clear, cold, abundant
waters . . . and the fish that teem[] in almost every creek, river, and lake”—particularly
the aay, bull trout.8 Many of their traditional place names revolve around the fishery:
“Indeed, it appears that more places were named for bull trout than for any other plant
or animal.”9 And by relying on the fishery in addition to hunting, the Tribes employed
an adaptation strategy to avoid starvation in times when other resources became scarce.10
As described by the Salish-Pend d’Oreille Culture Committee: “At the center of tribal
cultures lay a deeply ingrained ethic of reciprocity between people, and between people
and the land. We lived by a shared sense of what was appropriate and right in our
relations with each other and with the earth.”11
Among these Tribes, their waters of importance are found in vast, overlapping aboriginal territories in the Columbia River Basin (including the Pend Orielle, Kootenay,
Flathead, Clark Fork, and Bitterroot Rivers) and across the Continental Divide as far
east as the Yellowstone and Upper Missouri River Basins.12 Today, the Tribes share a
consolidated government on the Flathead Reservation,13 which sits within the Crown of
the Continent (“Backbone of the World”)—a place evoking eloquent description:
At the narrow waist of the Rocky Mountains, where Alberta, British Columbia, and Montana meet, sprawls one of the wildest, most diverse and intact
ecosystems in the temperate zones of the world.
. . . [It spans] 28,000 square miles of spellbinding scenery and a good
chance to spy bighorn sheep, mountain goats, elk, or, with luck, the monarch

5. See SMITH, supra note 1, at 4; GARRIT VOGGESSER, THE FLATHEAD PROJECT 4–5
(2001),
https://www.usbr.gov/history/ProjectHistories/INDIAN%20PROJECTS%20FLAT
HEAD%20PROJECT.pdf.
6. SMITH, supra note 1, at 4.
7. VOGGESSER, supra note 5, at 4–5.
8. SMITH, supra note 1, at 4–5. The Bitterroot Salish and Pend d’Oreille are two distinct
bands of what was once one Salish-speaking Tribe, whereas the Kootenai are a culturally and
linguistically distinct group. See CSKT, CLIMATE CHANGE STRATEGIC PLAN 6–7, 9 (2016) [hereinafter CSKT CLIMATE PLAN].
9. SMITH, supra note 1, at 26–27.
10. Telephone Interview with Germaine White, CSKT Information and Education Specialist (Jan. 13, 2022).
11. SALISH-PEND D’OREILLE CULTURE COMM., SÉLIŠ AND Q’LISPÉ 4 (2015), http://www.salishaudio.org/resources/salish.pdf [hereinafter SÉLIŠ AND Q’LISPÉ] (emphasis added).
12. See History and Culture, CSKT OF THE FLATHEAD RESERVATION,
https://csktribes.org/history-and-culture (last visited Apr. 4, 2022) (explaining that the historic territories of the three tribes as “cover[ing] all of western Montana and extend[ing] into parts of
Idaho, British Columbia, and Wyoming”).
13. CSKT OF THE FLATHEAD RESERVATION, https://csktribes.org/component/content/article/32-generalpages/62-about-us (last visited Apr. 4, 2022).
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of the Crown—the grizzly bear. The region includes two United Nations
World Heritage sites. One, Waterton-Glacier International Peace Park, protects headwaters of three continental river systems, and affirms the wisdom of
14
transcending political boundaries in the management of shared ecosystems.
Consisting of 1.3 million acres, the Reservation includes the lower half of Flathead
Lake (Cɫqétk/Broad Water), the largest natural freshwater lake west of the Mississippi,
and approximately sixty-eight miles of the lower Flathead River and its tributary
15
16
streams. One of seven reservations located within Montana, the Flathead Reservation
contains high mountains, including the Mission Mountain Wilderness, with its vast network of headwater streams.17 This water-rich setting nonetheless belies the difficulties
the CSKT have faced in both caring for and resolving their legal rights over water.

Source: State of Montana Indian Education Project

14. Laura Hodge, Crown of the Continent: About the Region, CROWN OF THE CONTINENT
GEOTOURISM, https://crownofthecontinent.net/about (last visited Mar. 26, 2022).
15. Land Ownership, FLATHEAD WATERSHED SOURCEBOOK: A GUIDE TO AN
EXTRAORDINARY PLACE, http://www.flatheadwatershed.org/land/ownership.shtml (last visited
Apr. 5, 2022); Lakes, FLATHEAD WATERSHED SOURCEBOOK: A GUIDE TO AN EXTRAORDINARY
PLACE, http://www.flatheadwatershed.org/water/lakes.shtml (last visited Apr. 5, 2022).
16. Tribal Nations, GOVERNOR’S OFFICE of INDIAN AFFAIRS, https://tribalnations.mt.gov/tribalnations (last visited Apr. 5, 2022).
17. Land Ownership, supra note 15; see also CSKT, MISSION MOUNTAINS TRIBAL
WILDERNESS: A CASE STUDY 15 (2005) [hereinafter MISSION MOUNTAINS TRIBAL
WILDERNESS: A CASE STUDY] (“Nine major streams issue from the Mission Mountains Tribal
Wilderness area.”).
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Like the numerous other Indian reservations in the American West, the Flathead
Reservation is located within a state that conceptualizes water in ways starkly different
than the Tribes. And these contrasts continue within the Reservation itself, where the
total population is around 30,000, but a majority (nearly 75%) are non-Indian due to “a
18
legacy of federal land allotment and homesteading laws.” Thus, both within and without the Reservation, the CSKT and non-Indian water users must find pathways to share
common water resources. And like numerous other Tribes, the CSKT must do so in
the context of a state-mandated water rights adjudication process.

WHY THIS STORY MATTERS
19

The CSKT Water Compact is an important exemplar to study as our nation heeds
the call of two related and unavoidable responsibilities: (1) a systemic failure of our
current natural resources management regimes to face climate change and other ecological realities; and (2) the reconciliation20 of past injustices perpetuated upon Tribal
Nations, including land loss and a diminished ability to engage in cultural practices and
apply customary laws related to natural resources.21 Robin Wall Kimmerer elaborates:
Children, language, lands: almost everything was stripped away, stolen
when you weren’t looking because you were trying to stay alive. In the face of
such loss, one thing our people could not surrender was the meaning of land.
In the settler mind, land was property, real estate, capital, or natural resources.
But to our people, it was everything: identity, the connection to our ancestors,
the home of our nonhuman kin-folk, our pharmacy, our library, the source of
all that sustained us. Our lands were where our responsibility to the world was
enacted, sacred ground.22
The Landback Movement is one manifestation of this call and has a variety of connotations, ranging from the actual return of lost lands, to tribal management over lost
lands, to the restoration of tribal relationships to land.23 In the words of former CSKT
Tribal Chairman Joe Durglo: “We pursue every opportunity to take back control of

18. Brian Upton, Returning to a Tribal Self-Governance Partnership at the National Bison
Range Complex: Historical, Legal, and Global Perspectives, 35 PUB. LAND & RES. L. REV. 52,
58–59 (2015).
19. Montana Water Rights Protection Act, Pub. L. No. 116-260 (2020) [hereinafter
MWRPA] (codified at MONT. CODE ANN. § 85-20-1901 (2021) [hereinafter CSKT Water Compact]).
20. The term “reconciliation” is admittedly an imperfect term that has drawn criticism. It
seems preferable to words like “reparation,” which in the legal lexicon could deem acts such as
mere monetary compensation to be adequate for past harms. The use of reconciliation in this
article, as Part IV.B discusses more deeply, is intended to encompass truth-telling and acknowledgment, coupled with restorative actions and empowerment of the peoples treated with injustice.
21. The interrelationship of tribal land sovereignty and climate crises is widely documented;
most recently, Indigenous participants at COP26 exemplified this relationship. See, e.g., Grace
Barret, COP26: Indigenous Peoples, Protests, and a Call to End the War on Nature, UN NEWS
(Nov. 6, 2021), https://news.un.org/en/story/2021/11/1105102 (“[I]ndigenous communities really
are the experts on living in harmony with nature.”); Jeannette Wolfley, COP26 and Indigenous
People, AM. COLL. ENV’T LS. (Oct. 26, 2021), https://www.jdsupra.com/legalnews/cop-26-andindigenous-people-8312143/.
22. ROBIN WALL KIMMERER, BRAIDING SWEETGRASS: INDIGENOUS WISDOM, SCIENTIFIC
KNOWLEDGE, AND THE TEACHINGS OF PLANTS 17 (2013).
23. Claire Elise Thompson, Indigenous Leaders on the Growing ‘Landback’ Movement and
Their Fight for Climate Justice, GRIST (Nov. 25, 2020), https://grist.org/fix/indigenous-landbackmovement-can-it-help-climate/.
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our lands . . . [o]ur survival is woven together with the land.”24 Similarly, in describing
the return of certain lands belonging to the Klamath Tribe, one of its council members
stated:
It was [a] major step toward piecing together a “broken heart.” “Our people are born with a spiritual connection to the land that we all feel and we all
know and our elders teach us about.” Getting back that “big of a piece of land,
especially undeveloped land, is really powerful. And it’s probably one of the
25
most healing processes we’ve gone through in a long time.”
Water is a big part of the story of land loss and recovery. As the Western Water
Policy Review Advisory Commission has found, “Tribal water needs often have been
26
neglected, despite the legal and moral obligations that underpin them.” The return of
waters to tribal care can thus be an incredible step toward healing.
This call for resource-focused reconciliation also has become a focus of the current
federal administration. U.S. Secretary of Interior Deb Haaland (Laguna Pueblo), the
first Indigenous person to hold that position,27 has created a Reconciliation in Place
Names advisory committee to identify and replace the word “sq—” and other derogatory
names for Native peoples.28 In making this announcement, she observed: “Our nation’s
lands and waters should be places to celebrate . . . our shared cultural heritage—not to
perpetuate the legacies of oppression . . . . [These renamings will] mark a significant
step in honoring the ancestors who have stewarded our lands since time immemorial.”29
When Charles F. “Chuck” Sams III (Confederated Tribes of the Umatilla Indian
Reservation) became the first Indigenous head of the National Park Service, Indigenous

24. CSKT CLIMATE PLAN, supra note 8, at iii.
25. Hallie Golden, ‘Piecing Together a Broken Heart’: Native Americans Rebuild Territories They Lost, THE GUARDIAN (Feb. 20, 2021), https://www.theguardian.com/environment/2021/feb/20/native-americans-rebuild-lost-territories-real-estate (quoting Willa Powless, a
council member at large for the Klamath Tribes).
26. Denise D. Fort, Foreword to W. WATER POL’Y REV. ADVISORY COMM’N, WATER IN
THE WEST: THE CHALLENGE FOR THE NEXT CENTURY i (1998). Federal efforts to provide
Tribes with governance over federal lands of significance to Tribes are another facet of this movement. Tyler Clifford, U.S. Officials, Native American Leaders to Meet on Returning Lands,
REUTERS (September 14, 2021, 4:09 PM MDT), https://www.reuters.com/world/us/us-interiordept-plans-listening-sessions-restore-native-american-land-2021-09-14/; see, e.g., 25 U.S.C. §
5361.
27. Secretary Deb Haaland, U.S. DEP’T OF THE INTERIOR, https://www.doi.gov/secretarydeb-haaland (last visited Mar. 27, 2022).
28. U.S. Sec’y of the Interior, Order No. 3404 (Nov. 19, 2021),
https://www.doi.gov/sites/doi.gov/files/elips/documents/so-3404-508.pdf; U.S. Sec’y of the Interior, Order No. 3405 (Nov. 19, 2021), https://www.doi.gov/sites/doi.gov/files/elips/documents/so3405-508.pdf; Bill Chappell, Interior Secretary Deb Haaland Moves to Ban the Word ‘Sq—’
from Federal Lands, NPR NEWS, (November 19, 2021, 4:29 PM EST),
https://www.npr.org/2021/11/19/1057367325/interior-secretary-deb-haaland-moves-to-ban-theword-squaw-from-federal-lands (explaining that the term is doubly derogatory since it specifically
targets Native women).
29. Press Release, U.S. Dep’t of the Interior, Secretary Haaland Takes Action to Remove
Derogatory Names from Federal Lands (November 19, 2021), https://www.doi.gov/pressreleases/secretary-haaland-takes-action-remove-derogatory-names-federal-lands. Congress is also
considering passage of a companion Reconciliation in Place Names Act, which would rename
nearly 1,500 places on federal land that currently include derogatory terms. Press Release, Senator Ed Markey, Senators Markey, Warren and Congressman Al Green Introduce the Reconciliation in Place Names Act (July 16, 2021), https://www.markey.senate.gov/news/press-releases/senators-markey-warren-and-congressman-al-green-introduce-the-reconciliation-in-placenames-act.
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commentators characterized the appointment “as an opportunity to reconcile that past,
to heal that past, and to recognize the deep knowledge and wisdom that a Native Amer30
ican brings to that post.” The Chairman of Sams’ Tribe expressed her hope that he
will lead from a place of reciprocity, “taking care of the land, so the land can take care
31
of you.”
In a time of dire climate consequences, the wisdom of “reciprocity” benefits us all,
rather than perpetuating the zero-sum game typical of bifurcated tribal-state natural resources management. When we perceive nature as a resource to be exploited, we create
over-tapped landscapes that leave little for future generations, entrenched degradation
that is costly and time-consuming to recover from, and little resiliency to adapt to the
climatic changes we are confronting.
During the Tribal Nations Summit, President Biden announced his commitment
to incorporating Indigenous traditional ecological knowledge (“ITEK”) in climate and
other environmental decision-making—a step he described as “mutually beneficial.”32
This announcement accompanied a joint agency memorandum that describes ITEK
as:
A body of observations, oral and written knowledge, practices, and beliefs
that promote environmental sustainability and the responsible stewardship of
natural resources through relationships between humans and environmental
systems. It is applied to phenomena across biological, physical, cultural and
spiritual systems. ITEK has evolved over millennia, continues to evolve, and
includes insights based on evidence acquired through direct contact with the
environment and long-term experiences, as well as extensive observations, lessons, and skills passed from generation to generation.33
Noting that ITEK is important “for improving the understanding of climate change
and environmental sustainability over time, and for developing comprehensive climate
adaptation and natural resources management strategies,” the memo commits to developing best practices for including ITEK in federal decision-making.34
This and similar approaches to advancing tribal cultural values and knowledge promote wise, sustainable management of resources that benefits all peoples and places.
Such approaches also follow common sense because our natural resources span multiple jurisdictions and categories of ownership, such as forests, wilderness, wildlife corridors, and waterways. The CSKT Water Compact thus sheds light on how we can craft
better futures for all.
30. Hallie Golden, ‘Heal the Past’: First Native American Confirmed to Oversee National
Parks, THE GUARDIAN (Nov. 20, 2021, 06:00 AM), https://www.theguardian.com/environment/2021/nov/20/chuck-sams-national-park-service-confirmed-indigenous-americans (quoting
Fawn Sharp, President of the National Congress of American Indians and Vice President of the
Quinault Indian Nation).
31. Id. (quoting Kat Brigham, Chair of the Confederated Tribes of the Umatilla Indian Reservation Board of Trustees).
32. Press Release, The White House Briefing Room, Fact Sheet: Building A New Era of
Nation-to-Nation Engagement (November 15, 2021), https://www.whitehouse.gov/briefingroom/statements-releases/2021/11/15/fact-sheet-building-a-new-era-of-nation-to-nation-engagement/.
33. ERIC S. LANDER & BRENDA MALLORY, OFF. OF SCI. & TECH. POL’Y & COUNCIL ON
ENV’T QUALITY, EXEC. OFF. OF THE PRESIDENT, INDIGENOUS TRADITIONAL ECOLOGICAL
KNOWLEDGE AND FEDERAL DECISION MAKING (2021), https://www.whitehouse.gov/wp-content/uploads/2021/11/111521-OSTP-CEQ-ITEK-Memo.pdf.
34. Id.
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ROADMAP FOR THIS ARTICLE
This article provides a background on the federal law governing tribal water rights
and the Montana Reserved Water Rights Compact Commission, which took a unique
state approach to settling water rights claims with Tribes. The article then summarizes
the story of the CSKT’s land and water losses through treatymaking, allotment, and
construction of a major federal irrigation project—losses that strained the Tribes’ ability
to practice customary law regarding water. From there, the article turns to the CSKT
Water Compact negotiation process and some of the groundbreaking compact features
that resulted. While the state and federal government played important roles in this
process, those parties have told their stories elsewhere.35 This article thus seeks to tell
the story with a focus on the role of the Tribes. Finally, the article invites us to consider
how we can translate the Compact’s approach and vision onto the broader landscape
of natural resources management struggles pervasive in the American West.

I. HOW THE FEDERAL GOVERNMENT SET THE STAGE FOR
TRIBAL-STATE COMPETITION OVER SCARCE WATER
RESOURCES
While early settlers of the American West were developing water in reliance on
the “first-in-time, first-in-right” mantra of state prior appropriation law, Tribes were confronting a new reality of residing upon reservations as permanent homelands. Because
the instruments creating these homelands were silent on water, the federal government
essentially cast the die for state-tribal conflict over the waters of an arid land. This Part
explains how the federal courts later recognized the existence of implied tribal water
rights, how Congress then placed the determination of those water rights in the hands
of state courts, and how the State of Montana created a negotiation process to settle
water rights with Tribes and avoid litigation.

A. IT BEGAN IN MONTANA: THE WINTERS DOCTRINE AND TRIBAL
WATER RIGHTS
The story of tribal water rights law begins on the wind-swept prairie of what is today
north-central Montana and the Fort Belknap Reservation, through which the Milk River
and its tributaries flow.36 The Reservation became the designated homeland of the Nakoda (Assiniboine) and Aaniiih (Gros Ventre) Nations through a Congressional act in
1888.37 Through this act the Tribes were legally considered to have ceded control over
a “vast ancestral territory” in which they were nomadic hunters and warriors.38 The
35. See generally Weiner & Stermitz, supra note 4 (state officials describe one phase of
CSKT Compact negotiations); Mecham & Frozena, supra note 4 (federal officials explain further
negotiations, which eventually led to ratification of the CSKT Compact).
36. History, FORT BELKNAP INDIAN CMTY., https://ftbelknap.org/history (last visited Mar.
26, 2022).
37. Act of May 1, 1888, Pub. L. No. 50-213, 25 Stat. 113. Prior to this Act, the U.S. government entered into the Treaty of 1855, 12 Stat. 975, with the Piikáni (Blackfeet), Séliš (Salish), and
Nimi’ipuu (Nez Perce) Tribes. FORT BELKNAP INDIAN CMTY., supra note 36. The Fort Belknap
Reservation is a smaller area formed from lands that the Treaty of 1855 set aside. Id.
38. Winters v. United States, 207 U.S. 564, 567, 576 (1908); FORT BELKNAP INDIAN CMTY.,
supra note 36. Whether particular Tribes understood such federal actions to create a complete
cession of aboriginal rights, and whether or not particular cessions resulted from negotiations or
unilateral federal actions, are separate questions commentators have raised about cessions generally. See, e.g., ROXANNE DUNBAR-ORTIZ, AN INDIGENOUS PEOPLES’ HISTORY OF THE UNITED
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removal of these and other Tribes to designated reservations facilitated non-Indian
homesteading.39 Montana entered statehood the following year and exercised jurisdic40
tion over off-reservation natural resources such as water.
As was common practice, Congress set aside the Fort Belknap Reservation without
making specific provision for tribal water use.41 Soon after statehood, numerous nonIndian irrigators and cattle operators developed state-based water rights upstream of the
42
Reservation, depleting the Milk River. After a 1905 drought, the United States sued
43
the non-Indian parties on behalf of the Tribes. Describing the dire situation, the Reservation agent wrote:
So far this Spring we have had no water in our ditch whatever. Our meadows are now rapidly parching up. The Indians have planted large crops and a
great deal of grain. All this will be lost unless some radical action is taken at
once to make the settlers above the Reservation respect our rights. To the
Indians it either means good crops this fall, or starvation this winter.44
In the ensuing landmark decision, Winters v. United States, the U.S. Supreme
Court held that because the federal government permanently placed the Tribes upon
arid lands, they held implied reserved water rights to fulfill the purposes of their reservation.45 These rights were considered creatures of federal law, with the Court rejecting
the theory that tribal water use became subject to state law once Montana entered statehood in 1889.46
The Court further rejected arguments that reservations are set aside with the “bare
right of the use and occupation thereof,” without water.47 Eschewing arguments that
Congress’ silence was tantamount to a relinquishment of water rights on reservation
lands, the Court applied canons of treaty construction, interpreting the act creating the
Reservation in favor of the Tribes48:
[I]t would be extreme to believe that, within a year, Congress destroyed
the reservation and took from the Indians the consideration of their grant,

STATES 205 (2014) (noting tribal loss of territory through “aggressive war, outright theft, and legislative appropriations”).
39. See Julius Wilm et al., Homesteading and Indigenous Dispossession, LAND
ACQUISITION AND DISPOSSESSION: MAPPING THE HOMESTEAD ACT, 1863–1912,
https://dsl.richmond.edu/panorama/homesteading/map/text/dispossession (last visited Apr. 5,
2022) (“[I]t is evident that the Homestead Act’s offer of free land was only possible because the
U.S. government had through coerced treaties, threats, and force evicted Indigenous nations from
their ancestral homelands.”).
40. Act of Feb. 22, 1889, Pub. L. No. 50-180, 25 Stat. 676.
41. Winters, 207 U.S. at 576.
42. Id. at 567–68.
43. Norris Hundley, Jr., The “Winters” Decision and Indian Water Rights: A Mystery Reexamined, 13 W. HIST. Q. 17, 21–23 (1982).
44. Id. at 19–20 (citing Letter from William R. Logan, Reservation Superintendent, to Francis E. Leupp, Commissioner of Indian Affairs (June 3, 1905) (Ft. Belknap Indian Agency Papers,
Box 20, Records of the Bureau of Indian Affairs, RG 75, Federal Archives and Records Center,
Seattle, WA)).
45. Winters, 207 U.S. at 564, 577.
46. Id. at 577.
47. Id. at 567, 577. Three years earlier, the Court had issued United States v. Winans, 198
U.S. 371, 380–81 (1905), holding that it would “construe a treaty with the Indians as [they] understood it, and as ‘justice and reason demand, in all cases where power is exerted by the strong
over those to whom they owe care and protection . . . .’”
48. Winters, 207 U.S. at 576–77.
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leaving them a barren waste—took from them the means of continuing their
old habits, yet did not leave them the power to change to new ones.49
The Court then set about describing the basic contours of tribal reserved water
rights, which turn on the unique language of each reservation’s creation instrument and
the circumstances surrounding its execution.50 Because the Fort Belknap Reservation’s
stated purpose was to convert the Tribes from a nomadic to a “pastoral” and “civilized”
lifestyle, the Court reasoned the reserved water rights were for a new type of agricultural
51
use arising on the date of the reservation’s creation in 1888. Thus, state-based water
rights arising after this date would be junior to the Tribes’ rights, allowing the Tribes to
“call” juniors in times of shortage, curtailing their use based on seniority. Regarding the
quantification of the Tribes’ rights, the Court simply stated it should be an amount “sufficient” to fulfill the purposes of the reservation and “for a use which would be neces52
sarily continued through years.” Thus, unlike state-based water rights, the Tribes did
not need to develop all of their reserved water rights immediately and did not risk the
loss of rights due to abandonment.53
Courts have extended the concept of implied reserved water rights to reserved federal lands such as national parks and monuments,54 and the law applicable to Tribes
continues to deepen in nuance with the courts’ interpretation of each treaty, executive
order, and Congressional act. Important to the CSKT’s story, for example, are holdings
that treaties reserving customary fishing rights (aboriginal rights existing prior to the establishment of a reservation) also reserve “time immemorial” water rights predating all
state-based water rights.55
Approaches to quantification also have developed. For rights connected to agricultural purposes, which is a common stated purpose of reservations, Tribes often have
received rights sufficient to irrigate all “practicably irrigable acreage” (“PIA”),56 although
some courts and scholars assert that PIA is not the sine qua non.57 Another purpose
some courts have considered in quantification, with varying results for Tribes, is a
“homeland” purpose that provides waters sufficient to make a reservation livable.58 In
49. Id. at 577.
50. Id. at 575–76.
51. Id. at 576–77.
52. Id. at 577; see also Arizona v. California, 373 U.S. 546, 600–01 (1963).
53. State ex rel. Greely v. Confederated Salish and Kootenai Tribes of the Flathead Reservation, 712 P.2d 754, 768 (Mont. 1985) (“Current federal law does not permit abandonment of
reserved rights for nonuse.”).
54. Arizona, 373 U.S. at 601 (1963).
55. See, e.g., United States v. Adair, 723 F.2d 1394, 1414 (9th Cir. 1983).
56. Arizona, 373 U.S. at 600; see also Judith V. Royster, A Primer on Indian Water Rights:
More Questions than Answers, 30 TULSA L.J. 61, 74–78 (1994) (explaining the PIA standard and
its evolution since Arizona).
57. See Martha C. Franks, The Uses of the Practicably Irrigable Acreage Standard in the
Quantification of Reserved Water Rights, 31 NAT. RES. J. 549, 549 (2020) (arguing that “the PIA
standard is unsatisfactory because it does not directly address the real economic choices of the
Indian people”); Elizabeth Weldon, Practically Irrigable Acreage Standard: A Poor Partner for
the West’s Water Future, 25 WM. & MARY ENV’T. L. & POL’Y REV. 203, 204 (2000) (arguing that
the PIA standard is no longer an appropriate standard as water scarcity intensifies); but see Robert
T. Anderson, Indian Water Rights and the Federal Trust Responsibility, 46 NAT. RES. J. 399,
429 (2006) (arguing in favor of the PIA standard).
58. See, e.g., Washington v. Wash. State Com. Passenger Fishing Vessel Ass’n, 443 U.S. 658,
686 (1979) (explaining that “Indian treaty rights to a natural resource . . . secure[] so much as, but
no more than, is necessary to provide the Indians with a livelihood”); Agua Caliente Band v.
Coachella Valley Water Dist., 849 F.3d 1262, 1270 (9th Cir. 2017) (“Water is inherently tied to
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turn, water rights connected to reserved fishing rights have been quantified as instream
flows in an amount “necessary to maintain” the fishery through natural spawning.59 Un60
der any measure, quantification can amount to a significant portion of a water source.
Further, quantification does not restrict a Tribe from using a water right for other lawful
61
purposes.
Large quantifications, coupled with early priority dates, place Tribes at or near the
head of the line against state appropriators. In many cases, those state appropriators
may have put water to actual use prior to Tribes, not realizing the water was implicitly
62
reserved by treaty or other document. These state appropriators, much like the
Tribes, require the use of waters to survive in the arid American West. Thus, tensions
and competition between Tribes and state water users have been an inevitable legacy of
the federal government’s settlement policies on the western landscape.63
Winters provides a window into the nature of such tensions. There, the U.S. government successfully obtained an injunction against some 250 upstream state appropriators, asserting that the irrigable acreage on the Reservation (approximately 30,000
acres) required the full flow of the Milk River.64 Historian Norris Hundley, Jr., describes
the ensuing state response:
Alarmed settlers hurriedly called public meetings in which they denounced the injunction and petitioned their congressmen for help. Some
urged an appeal . . ., [and] others demanded that Congress open to homestead
entry the reservation lands along the Milk River . . . .
. . . [The injunction] also prompted Montana’s U.S. Senator Thomas
Carter to introduce a bill, which was ultimately unsuccessful, to separate the
Fort Belknap Indians from their water . . . . Intensifying the pressure . . . was
the Tribe’s ability to live permanently on the reservation. Without water, the underlying purpose—to establish a home and support an agrarian society—would be entirely defeated. Put differently, the primary purpose underlying the establishment of the reservation was to create a
home for the Tribe, and water was necessarily implicated in that purpose.”); In re Gen. Adjudication of All Rights to Use Water in Gila River Sys. and Source (“Gila V”), 35 P.3d 68, 76–77
(Ariz. 2001); State ex rel. Greely, 712 P.2d at 764–65 (citing Arizona, 373 U.S. at 599–600); see
also Barbara A. Cosens, The Measure of Indian Water Rights: The Arizona Homeland Standard, Gila River Adjudication, 42 NAT. RES. J. 835, 836–37 (2002) (praising the decision in Gila
V); but see Galen Lemei, Abandoning the PIA Standard: A Comment on Gila V, 9 MICH. J.
RACE & L. 235, 258 (2003) (disagreeing with Cosens and critiquing Gila V).
59. Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9th Cir. 1981); see also Baley
v. United States, 134 Fed. Cl. 619, 671, 679–80 (2017) (explaining that two Tribes held water
rights “at least co-extensive to the amount” required to satisfy Endangered Species Act concerns,
allowing them to prevent others from depleting in-stream flows below those sufficient to support
the Tribes’ hunting and fishing needs).
60. Royster, supra note 56, at 63 (noting rights are often of “sizable quantity” and “have the
potential to disrupt state appropriation systems of water rights”); THOMPSON ET AL., LEGAL
CONTROL OF WATER RESOURCES 1097 (6th ed. 2018).
61. Colville Confederated Tribes, 647 F.2d at 48 (citing Report from Special Master Simon
H. Rifkind in Arizona v. California at 265–66 (Dec. 5, 1960)); see also Royster, supra note 56, at
78.
62. Colville Confederated Tribes, 647 F.2d at 48 (“We recognize that open-ended water
rights are a growing source of conflict and uncertainty in the West. Until their extent is determined, state-created water rights cannot be relied on by property owners.”).
63. THOMPSON ET AL., supra note 60, at 1097 (citing WATER IN THE WEST, supra note 26,
at 3–48) (noting that the quantification of tribal rights is “almost always a larger amount . . . than
tribes have historically used” and “many tribes may have claims to unexercised, large, consumptive, senior, downstream water rights” which “can be a recipe for conflict . . . .”).
64. Hundley, Jr., supra note 43, at 24–26.
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settler fear that the [Court’s order] gave the Indians all the water available during the irrigation season.
....
. . . ‘The contention . . . that the Indians are, by first right, entitled to all
the water flowing through their reservations is wrong! wrong! wrong!’ shouted
the president of the Milk River United Irrigation Association to an angry
crowd.65
Similar stories of state-tribal water competition have echoed across the western
landscape, further inflamed when Congress took the unprecedented step of waiving
sovereign immunity and giving state courts authority to adjudicate federal water rights.
The next section explores this development.

B. THE MCCARRAN AMENDMENT AND ITS IMPACT ON TRIBALSTATE WATER RELATIONS
The 1952 passage of the federal McCarran Amendment set the stage for an extraordinary transfer of federal authority by giving state courts jurisdiction to adjudicate
federal water rights alongside state-based water rights.66 This state power applies “where
it appears that the United States is the owner of” a water right and the litigation comprehensively decides the “rights to the use of water of a river system or other source.”67
Although the language of the statute waived sovereign immunity for the federal government, it did not mention Tribes. Nonetheless, the U.S. Supreme Court created a sea
change by holding that the statute also applied to Tribes.68 Prior to these holdings, tribal
reserved water rights would have been enforceable only in the federal court system.69
As one scholar has observed:
The impact of the Court’s decisions cannot be overstated. The Supreme
Court has long recognized a “deeply rooted” policy in the United States that
Indian tribes and their rights are to be free from state court jurisdiction. There
is good reason for this: Indian tribes “owe no allegiance to the states, and receive from them no protection.” Nowhere has this maxim been more pronounced than in the determination of reserved water rights. The root of this
treatment is that Indian tribes often have prior rights to water that has long
been used by non-Indian appropriators. This creates conflict between tribal

and non-Indian water users and the primary forum to resolve such conflict
now rests in state courts that are ill-equipped to deal with the political pressures
arrayed against tribal efforts to reclaim water that ha[s] been used by the nonIndian community. This pressure can cause state courts to develop strong
incentives to discriminate against federal claims in favor of state and private
uses. The ultimate outcome is that tribes are often forced into hostile forums
in which [they] must be prepared to compromise their claims.70

65. Id. at 27–28, 31 (quoting Havre Herald, Nov. 23, 1906).
66. 43 U.S.C. § 666.
67. Id.
68. Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 808 (1979); see
also Arizona v. San Carlos Apache Tribe of Ariz., 463 U.S. 545, 564 (1983).
69. Dylan R. Hedden-Nicely, The Legislative History of the McCarran Amendment: An Ef-

fort to Determine Whether Congress Intended for State Court Jurisdiction to Extend to Indian
Reserved Water Rights, 46 ENV’T L. 845, 848 (2016).
70. Id. at 848–49 (emphasis added) (internal quotations omitted) (arguing that application of
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On the heels of these decisions, states began launching comprehensive adjudications that included tribal water rights, placing the fate of reservation water use in the
hands of state judges. From the tribal perspective, no more cautionary a tale exists than
the Big Horn River Adjudication, where the State of Wyoming and the Eastern Shoshone and Northern Arapaho Tribes of the Wind River Reservation became embroiled
in state adjudication for thirty-seven years.71 The case arose from a dispute between the
Tribes and the City of Riverton, Wyoming, concerning the city’s plan to drill groundwater wells the Tribes alleged would impair their reserved rights.72 Wyoming then
stepped in to initiate adjudication of the Tribes’ rights under the McCarran Amendment.73 Judges began and ended lengthy careers before the case’s completion. After
six judges, six special masters, millions of dollars and hours, prolonged acrimony among
users, and innumerable documents that now fill an entire storage room,74 the state court
ultimately issued a final decree that did little more than describe the Tribes’ irrigation
water rights on paper.75 The decree provided neither a mechanism for future water
administration nor the means to finance infrastructure improvements for water delivery
on the ground.76 The state also has subsequently blocked tribal attempts to change
decreed irrigation water to instream flow for fishery protection.77 The decades-long
Snake River Basin Adjudication in Idaho, involving the Nez Perce Tribe, has faced
similar criticisms.78
While the U.S. Supreme Court previously had assured Tribes that abuses by state
court judges would be subject to review on appeal,79 many assert that this assurance is
hollow since the Court can deny certification, leaving state court decisions to stand.80 In
the amendment to Tribes was not Congress’ original intent).
71. See generally Jason A. Robison, Wyoming’s Big Horn General Stream Adjudication, 15
WYO. L. REV. 243 (2015) (describing the sweeping saga of the Big Horn River Adjudication,
which involved multiple phases of litigation and appeals).
72. Id. at 267.
73. Id. at 268–69.
74. Id. at 266; see also Lawrence J. MacDonnell, Rethinking the Use of General Stream
Adjudications, 15 WYO. L. REV. 347, 367 (2015); THOMSON ET AL., supra note 60, at 1097.
75. Anne MacKinnon, Eyeing the Future on the Wind River, 15 WYO. L. REV. 517, 518
(2015) (“[A]fter more than thirty-five years of litigation and decree implementation, a good half
of the water rights in the Wind River held by the tribes are still not ‘wet’ water rights, but only
paper rights.”).
76. See Michael C. Blumm et al., The Mirage of Indian Reserved Water Rights and Western
Streamflow Restoration in the McCarran Amendment Era: A Promise Unfulfilled, 36 ENV’T L.
1157, 1173–76 (2006) (explaining how, despite a favorable outcome for the Tribes, the litigation
still left them with no means for securing and enforcing the water rights they sought).
77. Id. at 1174; see generally MacKinnon, supra note 75 (considering whether state, federal,
and tribal co-management of the Big Horn, similar to strategies employed for Washington state
waters supporting salmon fisheries, could address this issue).
78. See Michael C. Blumm, Dale D. Goble, Judith V. Royster & Mary Christina Wood,
Judicial Termination of Treaty Water Rights: The Snake River Case, 36 IDAHO L. REV. 449, 451
(2000) (characterizing the state court decision as “a startling departure from case law and the
settled principles of Indian law jurisprudence”).
79. Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1979) (explaining that questions, “including the volume and scope of particular reserved rights, are federal
questions which, if preserved, can be reviewed [by the Supreme Court] after final judgment by
the [state] court”).
80. See, e.g., Matthew L.M. Fletcher, Factbound and Splitless: The Certiorari Process as
Barrier to Justice for Indian Tribes, 51 ARIZ. L. REV. 933, 933 (2009) (arguing that “the [U.S.
Supreme] Court’s [appeal] process creates an affirmative barrier to justice for parties like Indian
tribes and individual Indians”).
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the Big Horn River adjudication, for example, the Court only granted certiorari on a
single question from the State of Wyoming and then allowed the Wyoming Supreme
81
Court decision to stand on a 4-4 split. After this loss, the Tribes chose not to appeal
82
later rulings in the case for fear of repeating a similar outcome.
Like other western states, Montana set a course to resolve tribal water rights in a
83
state adjudicatory setting. After earlier, slow-going attempts at adjudication, the state
legislature in 1979 launched an ambitious statewide adjudication through S.B. 76, with
the ultimate goal of determining all historical water rights in each of Montana’s eighty84
five basins. That statewide adjudication, involving upwards of 220,000 initial claims,
continues to date.85 A specially created district court, the Montana Water Court, oversees the adjudication and has jurisdiction over not only state-based rights but also federal
and tribal reserved water rights.86
Evidence indicates that fears of non-Indian water users, concerned about pending
tribal water rights litigation in the federal court system, heavily drove S.B. 76.87 While
S.B. 76 was pending, Tribes and federal agencies filed a reported seven suits in federal
district courts in Montana, seeking adjudication of tribal and federal reserved rights by
federal court judges.88 The National Congress of American Indians, individual Tribes,
federal agencies, and inter-tribal organizations spoke in opposition to the bill.89 Among
other things, the Tribes demanded a negotiation process outside of the Water Court
adjudication, and, ultimately, federal court jurisdiction should tribal-state negotiations
fail.90 As noted below, the Tribes would meet with some success on their request for a

81. Wyoming v. United States, 492 U.S. 406, 407 (1989) (affirming the Wyoming Supreme
Court’s decision, with Justice O’Connor recusing herself); Wyoming v. United States, 488 U.S.
1040, 1040 (1989) (granting certiorari on only one of the State of Wyoming’s questions).
82. Robison, supra note 71, at 293.
83. MONT. CODE ANN. § 85-2-101(6) (2021) (“It is the intent of the legislature that the state,
to fulfill its constitutional duties and to exercise its historic powers and responsibilities to its citizens living on and off reservations, comprehensively adjudicate existing water rights . . . within the
state.”); § 85-2-701(1) (“It is the intent of the legislature that the unified proceedings include all
claimants of reserved Indian water rights as necessary and indispensable parties under authority
granted the state by 43 U.S.C. 666.”).
84. STEPHEN R. BROWN ET AL., MONTANA WATER LAW 117 (2021) (citing MONT. CODE
ANN. § 85-2-102(12)) (explaining that a new agency-driven permitting process applied to water
rights after July 1, 1973—the effective date of the Montana Water Use Act, before which water
rights were considered historical); see also Merianne A. Stansbury, Negotiating Winters: A Comparative Study of the Montana Reserved Water Rights Compact Commission, 27 PUB. LAND &
RES. L. REV. 131, 132 (2006); Chris Tweeten, former Compact Comm’n Chairman, Presentation
at the University of Montana School of Law (Nov. 1, 2012) [hereinafter Tweeten Presentation];
Penelope G. Wheeler, Indian Water Rights in the West: A Montana Case Study, 22 (1992) (M.S.
thesis, University of Montana) (ProQuest) (explaining that the inefficiency of the state’s previous
basin-by-basin approach led it to attempt a statewide adjudication process).
85. STEPHEN R. BROWN ET AL., supra note 84, at 117.
86. Id.
87. See, e.g., John A. Folk-Williams, The Use of Negotiated Agreements to Resolve Water
Disputes Involving Indian Rights, 28 NAT. RES. J. 63, 82 (1988) (citing Indian Water Rights in
Montana: Hearing before the S. Select Comm. on Indian Affairs, 98th Cong. (1979)).
88. Marcia Beebe Rundle, The Montana Reserved Water Rights Compact Commission, in
NATURAL RESOURCE DEVELOPMENT IN INDIAN COUNTRY 1, 1 (Nat. Res. Law Ctr., Univ. of
Colo. Sch. of L., 1988); see also Wheeler, supra note 84, at 17–20; Folk-Williams, supra note
87, at 82. The CSKT litigation was captioned United States v. Abell, Cause No. 28 CIV-79-33-M
(filed April 5, 1979). See MONT. CODE. ANN. § 85-20-1901 art. I (2021).
89. Stansbury, supra note 84, at 133 (citing Wheeler, supra note 84, at 23).
90. Id.
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negotiation-based model.91 They would ultimately lose, however, on the question of
state jurisdiction.92
In State ex rel. Greely v. Confederated Salish and Kootenai Tribes of the Flathead
Reservation, the CSKT and other Tribes challenged the legitimacy of S.B. 76’s adjudication process with respect to Tribes, arguing that the law on its face does not adhere
93
to federal law governing tribal water rights. The Montana Supreme Court disagreed,
holding that so long as the Water Court construed state statutes to appropriately honor
federal law, the Water Court could adjudicate tribal water rights claims pursuant to its
94
authority under the McCarran Amendment.
For each benefit that adjudication provides by clarifying the quantity and priority
date of tribal water rights, the downsides appear twofold. Aside from the aforementioned risks of loss in a state court setting, Tribes face legal uncertainties endemic in
federal Indian water law, such as whether groundwater rights may be claimed under a
particular treaty and whether a Tribe can market water for off-reservation sales to promote economic development.95
Moreover, Tribes face the practical, post-adjudication uncertainty over how tribal
water rights will be administered (e.g., permitting or changing uses) and enforced (particularly against competing non-Indian users).96 The Fort Belknap Tribes, for instance,
faced ongoing litigation after Winters over the extent of non-Indian diversions from the
Milk River, with federal cases filed as recently as the drought of 1985.97 This practical
uncertainty is further compounded on allotted reservations, where tribal water rights
exist alongside state-based water rights, or in situations of off-reservation tribal water
rights that require the protection of flows through non-Indian lands.98 As a unitary resource, water is not easily managed under two separate legal regimes (state and tribal)
that have competing rules and values.99 As just one example, in a time of drought, it can
be challenging to apply both state appropriative law that protects senior consumptive
uses alongside a tribal law that requires instream flows and shared shortage among all
users.100
Further, even when Tribes receive the most senior priority dates in an adjudication,
it can be a pyrrhic legal victory if they lack the financial resources to build and maintain
infrastructure to support water use—the aforementioned Big Horn Adjudication being
91. Stansbury, supra note 84, at 133–34.
92. Folk-Williams, supra note 87, at 84.
93. 712 P.2d 754, 758 (Mont. 1985). This was in large part due to the Water Use Act of
Montana (“WUA”) codifying prior appropriation principles, like the expectation that water must
be put to use before a right arises and that water rights can be lost to non-use—concepts inapplicable to tribal water rights. See discussion infra Part II.D.
94. State ex rel. Greely v. Confederated Salish and Kootenai Tribes of the Flathead Reservation, 712 P.2d 754, 759, 762, 765–66 (Mont. 1985).
95. See Royster, supra note 56, at 69–70, 84.
96. See id. at 96, 99 (explaining that apparent state hostility towards tribal water rights and
discrepancies between state and federal approaches create mistrust and uncertainty among
Tribes).
97. Beebe Rundle, supra note 88, at 5 (“[D]isputes have continued over the implications of
the decree and the amount of water available for the reservation from the Milk River. Since the
first district court injunction in 1906, Indian Agents have consistently protested that upstream
diversions continue to impact the Tribes’ water rights.”).
98. See, e.g., Royster, supra note 56, at 88–90 (explaining the complications that arise under
allotted reservations and when non-Indians acquire reservation lands).
99. Id.
100. See, e.g., Stansbury supra note 84, at 140.
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an unfortunate case in point.101 Returning to Winters as well, Norris Hundley, Jr. documents that the Fort Belknap Tribes’ efforts to expand cultivated lands in full use of
their water rights “have met with frustration,” and the “quality of life there [has] remained among the most dismal in the nation,” making the Tribes’ legal progress “more
102
symbolic than real.”
And the risks of adjudication do not fall solely on the tribal side. States, too, face
lingering uncertainty around the administration and enforcement of unitary water
103
sources divided by judicial decree. And the logistical challenges during adjudication
can be equally daunting. In Montana, for example, where a single court has been tasked
with adjudicating hundreds of thousands of historical water rights claims statewide, the
prospect of additionally presiding over multiple federal water rights disputes was particularly unappealing.104 With seven separate Indian reservations and vast federal land105
holdings managed by nearly a dozen agencies, Montana essentially faced the monumental task of sustaining multiple Big Horn River-style cases simultaneously. Capturing
the scope of the challenge, one state official summarized: “There are federal reserved
water rights in all but eleven of the [85] water adjudication basins. Four federal agencies . . . manage 29 million acres of lands in Montana . . . .”106 Thus, rather than follow
Wyoming’s road to perdition, Montana turned to the option of negotiated settlement,
creating the Reserved Water Rights Compact Commission.107

C. A COUNTERWEIGHT: THE MONTANA RESERVED WATER RIGHTS
COMPACT COMMISSION
Created contemporaneously with the Water Court as part of S.B. 76, the Compact
Commission was “to conclude compacts for the equitable division and apportionment
of waters” between the state, Indian Tribes, and the federal government.108 Some four
decades later, the Compact Commission has now sunset after successfully negotiating
eighteen compacts encompassing all seven tribal reservations and federal lands falling
within U.S. Department of Agriculture and U.S. Department of the Interior jurisdiction, including national forests, national parks, wildlife refuges, wild and scenic rivers,
and Bureau of Land Management rangelands.109 The CSKT Water Compact was the
final, and arguably the most complex, of all the tribal water rights compacts to reach

101.
102.
103.
104.
105.
106.
107.
108.

See supra notes 71–77 and accompanying text.
Hundley, Jr., supra note 43, at 40–41.
Beebe Rundle, supra note 88, at 20
Id. at 1, 6.
Id. at 6.
Id.
Id. at 1.

MONT. CODE ANN. §§ 2-15-212, 85-2-701 (2021); see also Montana Water Rights Compact Story Map, Mont. Dep’t of Nat. Res. & Cons. (“DNRC”), https://mtdnrc.maps.arcgis.com
/apps/MapJournal/index.html?appid=63c5e165d5e34681a3cc3b7a615ab442 (last visited April
28, 2022).
109. Approved Compacts, DNRC, http://dnrc.mt.gov/divisions/water/water-compact-implementation-program/approved-compacts (last visited Mar. 30, 2022); Berl Tiskus, Water Rights
Teams Answer Questions, Field Comments, VALLEY JOURNAL (December 5, 2012, 1:32 PM),
http://www.valleyjournal.net/Article/3407/Water-rights-teams-answer-questions-field-comments.
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resolution.110 No comparable state effort to comprehensively resolve federal and tribal
water rights exists.
A joint subcommittee of the Montana Legislature developed the Compact Commission concept, styled as a hybrid body that spanned the executive and legislative
branches.111 The Compact Commission had nine members: four from the state legislature (equally representing both the majority and minority parties), four gubernatorial
112
appointees, and one Montana Attorney General appointee. The Compact Commis113
sion came with an operating budget and technical and policy support staff. It initiated
proceedings by serving written notice upon Tribes and the federal government, requesting their designation of representatives to conduct negotiations.114
Although the Tribes located within Montana timely claimed water rights in the state
Water Court adjudication, those proceedings were stayed pending the outcome of ne115
gotiations with the Compact Commission. If negotiations with a particular Tribe had
ultimately failed, the claims would have proceeded in the Water Court.116 Before becoming effective, each compact requires ratification by the state legislature, Congress,
and tribal government, along with ultimate adoption into a final decree issued by the
Water Court.117 The Water Court reviews a compact to determine if it, “taken as a
whole, is fair, reasonable and adequate to all concerned.”118 The Water Court can either
approve or reject compacts; it has no power to modify them.119
As noted above, the Tribes were unsuccessful in avoiding state jurisdiction over
their water rights claims. At the same time, state agricultural communities were equally
unsuccessful in opposing the Compact Commission’s formation, failing in their arguments that the body might displace their historical water rights.120
Despite initial misgivings on all sides, the Compact Commission would come to
represent a more advantageous route than the more protracted and unpredictable
course of litigation in state court. Among the demonstrated advantages of using the
compact process rather than state court litigation, we can count: (1) an increased likelihood of each side obtaining some of its most important water rights protections; (2) the
ability to incorporate financial provisions such as water infrastructure funding for
110. John Carter, Counsel for CSKT, Presentation at the University of Montana School of
Law (Mar. 25, 2021) [hereinafter 2021 Carter Presentation].
111. Tweeten Presentation, supra note 84.
112. MONT. CODE ANN. § 2-15-212(2) (2021). The inclusion of legislators would prove advantageous, since those members could then sponsor and testify in support of the legislation proposing approval of a compact. Tweeten Presentation, supra note 84. Because the Commission
represented the State of Montana in a legal proceeding, its members did not include federal or
tribal representatives, who were technically considered “adverse parties.” Id. However, Compact
Commission meetings were public meetings, with state, federal, and tribal representatives seated
at the table. Id.
113. § 2-15-212(4); see also Beebe Rundle, supra note 88, at 10.
114. § 85-2-702(1).
115. Id. § 85-2-217.
116. Id.
117. Id. § 85-2-702(2–3). The compact for Fort Belknap still awaits Congressional approval.
Fort Belknap Indian Reservation Compact, DNRC, http://dnrc.mt.gov/divisions/water/watercompact-implementation-program/fort-belknap-indian-reservation-compact (last visited Apr. 8,
2021).
118. In re Crow Water Compact (Crow II), 364 P.3d 584, 587 (Mont. 2015) (citing In re Crow
Water Compact (Crow I), 354 P.3d 1217, 1222–23 (Mont. 2015)).
119. § 85-2-702(3).
120. Wheeler, supra note 73, at 26–27.
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Tribes, which end up with very little if they win on paper but lack the ability to put the
water to use; (3) the ability to craft shared water governance rules and bodies that can
administer and enforce water use across classes of Indian and non-Indian water users,
and can adapt to climate-driven changes over time; and (4) the ability to creatively resolve related issues by incorporating solutions outside the narrow question of quantifying rights on a specific water source.121 It is within these advantages where the heart of
reciprocity can emerge, allowing, as in the case of the CSKT, an agreement of shared
governance where all water users have basic protections and tribal customary laws and
values can be better honored on the landscape.122 To truly appreciate this end result,
one must first understand the CSKT’s history of diminished governance over its sacred
water resources.

II. THE MAKING AND BREAKING OF THE HELLGATE TREATY

A. ORIGINAL PROVISIONS AND SOWING SEEDS OF MISTRUST
In 1855, over three decades prior to Montana statehood, the Salish, Pend
d’Oreille, and Kootenai Tribes became subject to a treaty with the United States commonly referred to as the Hellgate Treaty.123 Under that treaty, the federal government
deemed the CSKT to have ceded vast portions of their traditional lands, while at the
same time reserving “an exclusive Tribal homeland—the Flathead Indian Reservation—
[along with] retained hunting, fishing, trapping and gathering rights throughout their aboriginal territory, which encompassed large portions of modern-day Montana.”124
Among those reserved rights, the Tribes expressly retained “the exclusive right of taking
fish in all the streams running through or bordering said reservation” and all “usual and
accustomed places” off the reservation.125
The Hellgate Treaty was the final and easternmost of several treaties that Governor
Isaac Stevens negotiated with Tribes throughout the Columbia River system—an ecotone that centered on fisheries and that differed from those inhabited by neighboring,
plains-based Tribes.126 These treaties shared certain language in common—language the
Ninth Circuit has held to include implied, time immemorial water rights for instream
121. See, e.g., Gina McGovern, Settlement or Adjudication: Resolving Indian Reserved
Rights, 36 ARIZ. L. REV. 195, 197 n.19 (1994); Stansbury, supra note 84, at 135–37, for pros and
cons other scholars have identified.
122. See Stansbury, supra note 84, at 135–37 (describing the benefits of settlement negotiation).
123. Treaty Between the United States and the Flathead, Kootenay, & Upper Pend d’Oreilles
Indians (July 16, 1855), 12 Stat. 975 [hereinafter Hellgate Treaty].
124. DNRC, SUMMARY OF THE COMPACT AND ORDINANCE FOR THE FLATHEAD
RESERVATION WATER RIGHTS SETTLEMENT 3 (2017), http://dnrc.mt.gov/divisions/water/watercompact-implementation-program/docs/compact-summaries/2016-12-11-summary-of-cskt-compact-and-ordinance-final.pdf [hereinafter SUMMARY OF THE COMPACT]. Some have estimated
the amount of land ceded at more than 90% of the Tribes’ aboriginal territory. Mecham &
Frozena, supra note 4, at 13.
125. Hellgate Treaty art. III.
126. Stevens was governor of the Washington Territories, acting on behalf of the U.S. by appointment of the Secretary of State. Indian Treaties, NW. POWER & CONSERVATION COUNCIL,
https://www.nwcouncil.org/reports/columbia-river-history/IndianTreaties (last visited Mar. 28,
2022) (“Stevens presided at treaty councils with Indians west of the Cascade Mountains between
December 25, 1854, and February 26, 1855, and with tribes east of the mountains between May
21 and October 17, 1855. The Indians generally agreed to move onto reservations . . . . In
exchange they received promises of land, buildings, cash and education.”).
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flows for the fishery.127 The U.S. Supreme Court also has held that such language created off-reservation rights, “impos[ing] a servitude upon every piece of [ceded] land.”128
The federal government no sooner entered the Hellgate Treaty than it began to
diminish the rights and protections it purported to provide the Tribes, causing “seismic
changes to tribal life.”129 Of great significance was the government’s failure to follow
through on infrastructure funding to make the Reservation habitable, coupled with the
1891 forced removal of Salish tribal members from their aboriginal lands in the Bitter130
root Valley by foot in the heart of winter.
Later came significant white settlement facilitated through allotment, the introduction of a railroad line, and construction of an irrigation project to serve that settle131
ment —a project that would dramatically alter the natural hydrology of reservation wa132
ters and the fishery. Additionally, after the near-extirpation of native bison on tribal
lands, Congress in 1909 expropriated 18,000 acres within the heart of the Reservation
for the National Bison Range133—an area over which the Tribes consistently sought to
regain control.134 The U.S. Court of Federal Claims later held that this expropriation
was an illegal taking under the Fifth Amendment.135

B. ALLOTMENT AND THE LOSS OF TRIBAL NATURAL RESOURCES
GOVERNANCE
While escaping initial allotment under the 1887 Dawes Act,136 Congress later made
the Flathead Reservation subject to allotment in 1904 and 1908, resulting in a “checkerboard” reservation that at times in the past contained less than 50% tribally held

127. See, e.g., United States v. Adair, 723 F.2d 1394, 1410 (9th Cir. 1983) (“[A]t the time the
Klamath Reservation was established, the Government and the Tribe intended to reserve a quantity of water flowing through the reservation . . . for the purpose of maintaining the Tribe’s treaty
right to hunt and fish on reservation lands.”).
128. United States v. Winans, 198 U.S. 371, 378, 381 (1905) (“[T]he treaty was not a grant of
rights to the Indians, but a grant of right from them,—a reservation of those not granted.”).
129. See Upton, supra note 18, at 56 (identifying the slaughter of the bison population and the
division of the Flathead Reservation into “allotments” as two of these changes).
130. MICHAEL P. MALONE ET AL., MONTANA: A HISTORY OF TWO CENTURIES 121–22 (rev.
ed. 1991); Michael Howell, Salish Retrace ‘Trail of Tears’, BITTERROOT STAR (Oct. 19, 2016),
https://bitterrootstar.com/2016/10/salish-retrace-trail-of-tears/; CSKT, History: Fire and the
Forced Removal of the Salish from the Bitterroot, DIV. OF FISH, WILDLIFE, RECREATION &
CONSERVATION, http://fwrconline.csktnrd.org/Fire/FireOnTheLand/History/19thCentury/BitterrootRemoval/ (last visited Mar. 26, 2022).
131. VOGGESSER, supra note 5, at 8–9.
132. SMITH, supra note 1, at 85–86.
133. VOGGESSER, supra note 5, at 9.
134. See generally Upton, supra note 18 (describing the history of the Tribe’s efforts to negotiate for more control over the National Bison Range).
135. Confederated Salish and Kootenai Tribes of the Flathead Indian Reservation, Montana
v. United States, 437 F.2d 458, 485 (Ct. Cl. 1971).
136. Dawes Act of 1887, Pub. L. No. 49-105, 24 Stat. 388. Named after Senator Henry Laurens Dawes from Massachusetts, the Act moved tribal trust land into fee lands that were surveyed,
assigned, and owned by individual Indians directly. See Dawes Act (1887), NATIONAL ARCHIVES,
https://www.archives.gov/milestone-documents/dawes-act (last visited Apr. 9, 2022). After 25
years, allotted fee land could be alienated to non-Indian owners. Dawes Act, 24 Stat. at 389.
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land.137 In addition to allotted fee lands that often became alienated to non-Indian owners,138 the federal government held a lottery system that opened up “surplus” allotments
139
for non-Indian homesteading. A few years earlier, paving the way for this inevitable
land loss, the federal government also had crafted the Flathead Railroad Treaty of 1882,
140
making it easier for non-Indians to access and develop lands within the Reservation.
During the Council Meeting about the railroad, one tribal leader, named Eneas in the
government minutes, captured the bitterness the Tribes held regarding the government’s broken promises after the 1855 Treaty:
. . . There are things the government promised me in that treaty that I
have never seen. The government promised me everything we needed. . . .
We are poor now. . . . I don’t wish the [rail]road to pass through this reservation. . . . The reservation is a small country, and yet you want five depots upon
it. These are the best spots on the reservation. What is the reason I should
be encouraged when you take the best part of my country? My country was
like a flower and I gave you the best part . . . . Why does the Great Father want
to break the lines [of the reservation]? . . . Lines are just like a fence. He told
us so. No white man is allowed to live and work on the reservation. You know
it is so in the treaty. That is the reason I say you had better go the other way.141

137. Act of April 23, 1904, Pub L. No. 58-1495, 33 Stat. 302, 303; Act of May 29, 1908, Pub
L. No. 60-216, 35 Stat. 444, 448–49; GEORGE RUSSELL, THE AMERICAN INDIAN DIGEST 37
(1993). At the national level, Tribes lost their legal challenge to block allotment within the reservations. Lone Wolf v. Hitchcock, 187 U.S. 553, 567–68 (1903). Due to land buy-back initiatives,
the CSKT’s tribally owned land now sits at about 60%. Land Ownership, supra note 15. See
Land Tenure Issues, INDIAN LAND TENURE FOUNDATION, https://iltf.org/land-issues/issues/ (last
visited Mar. 26, 2022), for an explanation of checkerboarding and the various land categories
existing within an allotted reservation.
138. SMITH, supra note 1, at 82 (“Between 1910 and 1935, another 131,239 acres of original
Indian allotments were transferred into fee patent status, with nearly all eventually sold to nonIndians. Many of the sales were forced upon Indians by federal agents, who helped storeowners
and others call in small debts and take control of the land. Tens of thousands of additional acres
were seized by the government to build townsites, create “villa sites” on Flathead Lake for generally wealthy vacation-home builders, establish a 16,000-acre National Bison Range, support public schools, build roads, construct dams and canals for irrigation, establish research stations for
the University of Montana, and other purposes.”).
139. Vince Devlin, Flathead Reservation Marks Century of White Settlement, MISSOULIAN
(Sept. 28, 2010), https://missoulian.com/lifestyles/territory/flathead-reservation-marks-century-ofwhite-settlement/article_eaf28b32-c919-11df-aa0c-001cc4c03286.html.
140. Act of March 3, 1891, Pub L. No. 51-556, 26 Stat. 1091, 1091.
141. Transcript of the Council Meeting, in LAST BEST PLACE: A MONTANA ANTHOLOGY
357–58 (William Kittredge & Annick Smith eds., 1988).
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In 1971, the U.S. Court of Federal Claims unanimously concluded that the Flathead Reservation “was opened to white settlement and entry in breach of treaty, and
142
without the consent of the Tribes.”

Source: CSKT Lands Department
These alienated lands within reservation boundaries were no longer under tribal
ownership. (Represented by the lightest areas on the above map). The resulting nonIndian land ownership also meant the potential loss of access to places such as harvesting grounds or other sacred and cultural sites.143 As summarized by one scholar, allotment displaced “tribal systems of property rights . . . with a single, badly flawed [AngloAmerican property] regime.”144
142. Confederated Salish and Kootenai Tribes of the Flathead Indian Reservation, Montana
v. United States, 437 F.2d 458, 468 (Ct. Cl. 1971).
143. See Kenneth H. Bobroff, Retelling Allotment: Indian Property Rights and the Myth of
Common Ownership, 54 VAND. L. REV. 1559, 1607 (2001) (describing Tribes’ reasons for opposing allotment).
144. Id. at 1562–63.
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Land alienation also created an on-reservation patchwork of water laws. Under
federal law, non-Indians that come into possession of parcels originally allotted to tribal
members may be entitled to a pro rata share of the tribal water right with its priority
145
date (here, 1885). Homesteaders of “surplus” lands, on the other hand, became subject to state prior appropriation law, which meant a priority date dependent on beneficial water use (here, dates from 1904 onward).146 If there was a saving grace for the
CSKT, it may have been that the trust lands escaping allotment included much of the
Reservations’ headwaters and wilderness areas that would later prove important for negotiating tribal water rights.147 (Represented within the darkest areas in the above map).
The underlying justification for allotment belied the state-tribal hostility endemic
to colonial settlement of the American West:
Powerful white land-seekers resented the Indians’ huge reservations, seeing them as unjustifiable obstacles to the inevitability of western settlement.
Homesteaders, land speculators, and at least some railroad companies saw in
allotment a legal way to open wide areas of Indian lands for survey, sub-division, and settlement. Nor, according to their story, was allotment by any
means unjust. Rather, as one of the leading Eastern reformers wrote, “[t]he
Indians did not occupy this land. A people do not occupy a country simply
because they roam over it . . . . The Indians can scarcely be said to have occupied this country more than the bisons and the buffalo they hunted.”148
Compare this view to Frank Pommersheim’s summary of Indigenous perceptions
of land: “Land is inherent to Indian people; they often cannot conceive of life without
it. They are part of it and it is part of them; it is their Mother . . . . [I]t is a cultural
centerpiece . . . . a landscape of cultural and emotional meaning.”149 Leroy Little Bear
(Blackfoot Confederacy) elaborates:
Land cannot be ‘owned.’ . . . The closest we come is to say “this is the
territory where my people live . . . . Our evidence of title is our songs . . . .
Our stories arise out of the land. Our ceremonies occur because of the interrelational network that occurred all over our land. Our way of mapping our
territory is through our stories. There is a story about every place. There are

145. Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (9th Cir. 1981).
146. Id. Allotment also spawned an entire progeny of litigation over whether states and counties could impose jurisdiction over non-Indian lands within a reservation, casting a cloud of uncertainty over tribal authority to govern reservation resources according to tribal laws, customs,
and values. See, e.g., Montana v. United States, 450 U.S. 544, 544 (1981) (hunting and fishing
regulation); New Mexico v. Mescalero-Apache Tribe, 462 U.S. 324, 324 (1983) (hunting and
fishing regulation); Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation,
492 U.S. 408, 408–09 (1989) (land use regulation).
147. See generally MISSION MOUNTAIN TRIBAL WILDERNESS: A CASE STUDY, supra note 17,
at 28–30 (describing the benefits of Tribal wilderness designation); Telephone Interview with
Germaine White, CSKT Information and Education Specialist (Jan. 13, 2022). Some of the trust
lands the map depicts are restored trust lands under a buy-back program that includes the Jocko
River corridor, which is critical for bull trout. CSKT, FLATHEAD RESERVATION COMPREHENSIVE
RESOURCES PLANS (Vol. 1) 4–9, 10-2 to 10-3, https://csktribes.org/natural-resources/tld (“For
years the Tribes have been aggressively buying back fee lands on the Reservation to increase the
Tribal land base.”).
148. Bobroff, supra note 143, at 1570 (quoting Lyman Abbott, Criticism of the Reservation
System (1885), reprinted in AMERICANIZING THE AMERICAN INDIANS 33–34 (Francis Paul
Prucha ed., 1973)).
149. Frank Pommersheim, The Reservation as Place: A South Dakota Essay, 34 S.D. L. REV.
246, 250 (1989).

Electronic copy available at: https://ssrn.com/abstract=4210644

227-270 - 2022.SPRING - BRYAN.DOCX (DO NOT DELETE)

250

WATER LAW REVIEW

7/14/22 4:52 PM

Volume 25

songs about each place. There are ceremonies that occur about those places.
The songs, the stories, the ceremonies are our map.150
Unsurprisingly, then, forced cession of aboriginal territories, reservation allotment,
and other federal dispossession of tribal lands has created a cumulative effect of historical and ongoing trauma among Tribes and their members “linked to land loss, cultural
devastation, and a lack of access to healthy environments,” including “the systematic
151
destruction of environment.” On the Flathead Reservation, construction of a government-sponsored irrigation project would further deepen tribal losses.

C. THE FLATHEAD INDIAN IRRIGATION PROJECT: RAVAGING A
SACRED WATER RESOURCE
Much like on the Fort Belknap Reservation, the federal government set an agenda
of “supplanting the traditional way of [CSKT] life with agriculture.”152 While allotment
was the first prong of implementing this agenda, providing irrigation water to allotted
and homesteaded parcels was the second. Constructed by the federal Bureau of Indian
Affairs pursuant to the Flathead Irrigation Act of 1908,153 the Flathead Indian Irrigation
Project (“FIIP”) supplies water to approximately 127,000 acres of agricultural land
within the Flathead Reservation.154 Its works include “fifteen reservoirs and dams, over
1,300 miles of canal and lateral systems, and over 10,000 minor structures,” as well as
three pumping plants.155 Taking several decades to complete, the FIIP today captures
waters from over sixty waterways in a rugged, mountainous drainage basin of approximately 8,000 square miles—making the project a “reclamation challenge.”156 The project
also wrought ecological tragedy, dewatering and severing the connectivity of dozens of
tributary streams throughout the Reservation.157
The FIIP was considered a major selling point to the many homesteaders who put
their names in the lottery for rights to select “surplus” parcels within the Reservation.158
Historians note that the project “added considerable strain to [CSKT] communal ties,
and with its provisions for settlement, whites poured into the Jocko, Mission, and other
valleys of the reservation.”159 Ultimately, the project today serves approximately half
allotted lands and half homesteaded lands, with many allotted parcels having passed
into non-Indian ownership.160 Indeed, over 85% of the lands that FIIP serves belong to

150. Aboriginal Relationships to the Land and Resources, in SACRED LANDS: ABORIGINAL
WORLD VIEWS, CLAIMS, AND CONFLICTS 19 (2016).
151. Karina L. Walters et al., Bodies Don’t Just Tell Stories, They Tell Histories: Embodiment of Historical Trauma Among American Indians and Alaska Natives, 8 DUBOIS REV. 179,
180, 182 (2011).
152. SMITH, supra note 1, at 88.
153. Act of May 29, 1908, Pub L. No. 60-216, 35 Stat. 444, 448–50.
154. VOGGESSER, supra note 5, at 2–3.
155. Id. at 3, 24.
156. Id. at 3–4, 10.
157. John Carter, Counsel for CSKT, Presentation at the University of Montana School of
Law (Nov. 9, 2016) [hereinafter 2016 Carter Presentation]; SMITH, supra note 1, at 83–84.
158. Devlin, supra note 139.
159. VOGGESSER, supra note 5, at 9.
160. 2016 Carter Presentation, supra note 157. Voggesser reports an even higher rate of 95%
non-Indian ownership at the time of project completion in 1963. VOGGESSER, supra note 5, at
33; see also SMITH, supra note 1, at 85 (noting that many Indian owners had their land seized
and sold due to “debts” owed the FIIP).
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non-Indians.161 At the time of the CSKT Water Compact negotiations, the federal government also was estimated to be $90 million in arears for deferred project mainte162
nance, rendering the operation outdated and inefficient in water delivery. Thompson
Smith writes:
With settlers lured by a wave of boosterism and propaganda produced by
railroad companies and realtors, chambers of commerce and bankers, the
Flathead Irrigation Project helped change the whole culture and economic
fabric of the reservation, making the tribal way of life even less viable—due not
only to the way it rendered tribal people landless, but also because of the direct
damage it did to native fish populations.163
Michael Blumm has written about similarly devastating damage to the salmon fisheries upon which other Tribes of the Columbia River system have relied since time
164
immemorial. He observes that the market economy of white settlers did not treat
natural resources as “kindred spirits but commodities essential to maximizing profits . . .
short term wealth became more important than long-term sustainable use.”165
In response to tribal objections that the project had blocked fishing spawning and
migration and dewatered streams, the FIIP project manager wrote: “The same amount
of time spent cultivating and irrigating a few acres of land during the growing season
when water is low would produce many times the value in food and better the moral
and physical condition of the race.”166 From the Tribes’ perspective, however, the dewatered rivers, devegetated floodplains, overgrazed riparian habitats, and barriers to fish
passage represented not only physical damage, but damage to their cultural identity and
ability to keep waters “cold, clean, connected, and complex.”167

D. DISPLACING THE RULE OF RECIPROCITY AND TRIBAL PUSH-BACK
When we gather anything from the land, we give something back. It’s like we
trade for something. We thank our Mother Earth. Give something back . . . that’s
your thanks.
- Pat Pierre, Pend d’Oreille Elder168
The rule of reciprocity, recognized by many tribal nations, is documented within
the belief systems and customary law of the Bitterroot Salish and Pend d’Oreille.169 This
concept provides that “when we take from nature we are obligated to give something of
equal or greater value in return.”170 Reciprocity includes right relationship—“a shared
sense of what [i]s appropriate and right in [our] relations with each other and with the

161. 2021 Carter Presentation, supra note 110.
162. 2016 Carter Presentation, supra note 157.
163. SMITH, supra note 1, at 85–86.
164. MICHAEL C. BLUMM, SACRIFICING THE SALMON: A LEGAL AND POLICY HISTORY OF
THE DECLINE OF COLUMBIA BASIN SALMON 66 (2002).
165. Id. at 65–66.
166. SMITH, supra note 1, at 88.
167. BULL TROUT’S GIFT, supra note 3, at 5–19, 41–45.
168. CSKT, Restoration, DIV. OF FISH, WILDLIFE, RECREATION & CONSERVATION,
http://fwrconline.csktnrd.org/Explore/ExploreTheRiver/Restoration/ (last visited Mar. 30, 2022).
169. See BULL TROUT’S GIFT, supra note 3, at 49 (defining the rule of reciprocity and describing a project that exemplifies it).
170. Id.
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earth.”171 The concept also envisions the caretaking of place for future generations.172
The Kootenai describe this as a “covenant with the Creator,” which requires steward173
ship of all life in the place we are given. Importantly for the CSKT, reciprocity extends
to water and the fishery:
At the center of tribal cultures lay a deeply ingrained ethic of reciprocity
between people, and between people and the land.
. . . As we look more closely at what gave that way of life such stability, it
seems clear that fish—and in particular bull trout—played a critical role.174
A Tribe’s customary law, which derives from its unique spiritual beliefs, history,
language, and customs, is an inherent part of tribal sovereignty—the Tribe’s right to govern itself, its place, and its peoples’ way of life.175 For example, the Navajo word for
law—beehaz’aanii—means “something fundamental, and something that is absolute and
exists from the beginning of time.”176 The displacement of tribal customary law can
weaken a Tribe’s identity and cultural foundations.177 For the CSKT, that displacement
has come in many forms, including difficulty practicing the rule of reciprocity with waters and fish, which involves keeping the rivers “cold, clean, connected, and complex”
for the bull trout.178 This care for the river and bull trout is interwoven with ITEK.179
Germaine White, a CSKT educator and cultural officer, further explains:
Our elders taught us these lessons, and now it is our turn. It is our turn
to conserve and care for water and bull trout. It is our turn—indeed it is our
responsibility—to pass on to our children what the elders taught us: that the
land has been good to us[,] and we must in turn be good to the land. When
you take from it, you should never take more than you need, and you should
always leave something of equal or greater value in return.180
The value of reciprocity and respect for ITEK rings with a markedly different tenor
than the prior appropriation doctrine that undergirds state law in the American West—
law that has historically favored the diversion of water for consumptive uses that produce economic returns.181 As Frank Trelease aptly observes: “In the West it was seen
171. SMITH, supra note 1, at 11; SÉLIŠ AND Q’LISPÉ, supra note 11. See also Germaine White,
CSKT Information and Education Specialist, Presentation at the University of Montana School
of Law (Oct. 2013).
172. BULL TROUT’S GIFT, supra note 3, at 48 (“The landscape we inherited is in large part the
product of tribal values—of countless generations of our ancestors protecting and caring for the
land, the water, and its fish and wildlife.”).
173. Brief History of the People, FLATHEAD WATERSHED SOURCEBOOK: A GUIDE TO AN
EXTRAORDINARY PLACE, www.flatheadwatershed.org/cultural_history/history_people.shtml (last
visited Apr. 10, 2022).
174. SMITH, supra note 1, at 10, 12.
175. See Concetta R. Tsosie de Haro, Federal Restrictions on Tribal Customary Law: The
Importance of Tribal Customary Law in Tribal Courts, 17 TRIBAL L.J. 1, 1 (2017); Ezra Rosser,
Customary Law: The Way Things Were, Codified, 8 TRIBAL L.J. 18, 18 (2008).
176. Robert Yazzie, “Life Comes From It”: Navajo Justice Concepts, 24 N.M. L. REV. 175,
175 (1994).
177. Tsosie de Haro, supra note 175, at 1–2.
178. See BULL TROUT’S GIFT, supra note 3, at 7.
179. See Lander & Mallory, supra note 33 (“ITEK is a body of observations, oral and written
knowledge, practices, and beliefs that promote . . . the responsible stewardship of natural resources through relationships between humans and environmental systems.”).
180. BULL TROUT’S GIFT, supra note 3, at 48; Germaine White, CSKT Information and Education Specialist, Presentation at the University of Montana School of Law (Oct. 2013).
181. Michelle Bryan, Valuing Sacred Tribal Waters Within Prior Appropriation, 57 NAT.
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that water must be consumed, that the streams must be diverted from their courses,
even destroyed, if man was to survive there.”182 Under this first-in-time, first-in-right
system, the most senior users can take the full measure of their water rights in times of
183
shortage, leaving junior users, and the watercourse itself, without water. Use is indeed
so fundamental to this system that to cease using water could trigger the loss of one’s
water right through abandonment.184 Simply put, leaving water in place to protect the
fishery, aquatic habitat, and future generations of peoples was not a protected beneficial
use under traditional prior appropriation principles.185
Thus, Montana’s consumptive water uses developed and became seemingly crystallized while tribal water rights like those held by the CSKT—protected by treaty and
federal law—existed in the background, awaiting future clarification through legal proceedings.186 Considering that the Flathead Reservation shares its surface and groundwaters with off-reservation state water rights holders, and that 40% of landowners within its
own boundaries are non-Indian, the Tribes have faced a near-Herculean task in carrying
out their customary law of cold, clean, connected, and complex waters.187
At the same time that prior appropriation was displacing tribal efforts to manage
water resources, conflicting state approaches to wildlife management were creating another double-bind. For example, in the 1920s the state Fish & Game Commission
targeted the Tribes’ most important fishery, reporting that “Montana sportsmen have
declared war on the Dolly Varden or bull trout, the cannibal of the trout family, in the
realization that the big fellows are devouring their daily toll of fingerlings and larger trout
planted and preserved through activities of the state fish and game commission.”188
Nearly a century later, in June 1998, then-U.S. Secretary of the Interior Bruce Babbitt
stood on the banks of the Blackfoot River, in a place central to the Tribes’ off-reservation fishing rights, declaring the bull trout threatened under the federal Endangered
Species Act.189

RES. J. 139, 150–52 (2017).
182. Frank Trelease, Government Ownership and Trusteeship of Water, 45 CAL. L. REV.
638, 641 (1957) (emphasis added).
183. Bryan, supra note 181, at 153.
184. Trelease, supra note 182, at 644.
185. See Bryan, supra note 181, at 152 (“At a time when the prevailing water uses were offstream uses such mining and irrigation, diversion was a litmus test for whether a claimant truly
had developed an enforceable water right, or was merely speculating. Because sacred tribal waters
tend to be valued in situ, they run counter to this traditional requirement of diversion.”).
186. See Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9th Cir. 1981) (explaining
that quantifying tribal reserved rights via adjudication was necessary in order to determine the
rights to which the state was entitled); Baley v. United States, 124 Fed. Cl. 619, 679 (2017) (“[NonIndian] plaintiffs had no entitlement to receive any water until the Tribes [sic] senior rights were
fully satisfied.”).
187. See Water Rights Query System, DNRC, http://wrqs.dnrc.mt.gov/ (last visited April 2,
2022) (click “Advanced Water Rights Search”; then, choose “76L Flathead River, Below Flathead
Lake” from “Basin” dropdown menu) (showing that within the Flathead sub-basin, which overlaps with the Reservation, the Tribes own just 502 of more than 11,000 water rights, suggesting
that achieving tribal objectives would be exceedingly difficult).
188. WALTER M. BICKFORD, BIENNIAL REPORT OF THE MONTANA FISH AND GAME
COMMISSION: FLATHEAD LAKE AND THE WHITEFISH 33 (1925–1926), https://www.biodiversitylibrary.org/item/74073.
189. Sherry Devlin, Babbitt: Listing Bull Trout Won’t Hurt Fishing, MISSOULIAN (June 5,
1998),
https://missoulian.com/uncategorized/babbitt-listing-bull-trout-wont-hurt-fishing/article_b9b46644-9269-5357-a834-547820f4447b.html.
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Historically, tribal members were not welcome to fish upon, let alone protect, the
off-reservation waters in which they held legal rights. The Adjutant General of Montana
in 1889 wrote to the Bureau of Indian Affairs (“BIA”): “I have on hand the usual crop
of Flathead Indians, their families pappooses & ponies. Will you kindly see that they
190
go home & stay there.” Tribal historian Thompson Smith connects this perception
to lethal violence against tribal members:
[I]t was becoming increasingly dangerous to exercise . . . treaty rights to
practice the traditional ways on ceded lands outside the reservation. Many
non-Indians greeted Indian hunting, gathering, and fishing parties with hostility, and Montana’s new system of game wardens did not recognize the primacy
of tribal people’s treaty rights. In the tragic incident known as the Swan massacre of 1908, this rising tension culminated in a game warden and a deputized
civilian killing four members of a Pend d’Oreille family hunting party in the
upper reaches of the Swan River, immediately east of the Flathead Reservation
boundary.191
Natural resources development would further decimate the Tribes’ fishery interests
both on- and off-reservation, transforming places of former abundance to biological
dead zones due to mine tailings, logging runoff and transport, agriculture diversions and
runoff, and the construction of dams and diversion works.192 And in the heart of the
Reservation, on a sacred spiritual site with great fishery importance, a hydropower station (formerly known as Kerr Dam) was built over tribal objections for the benefit of
the powerful Anaconda Copper Company and its Montana Power Company subsidiary, destroying Flathead River habitat below the dam.193 Invasive species and climate
change have triggered further declines in the bull trout and other native fish populations.194
Despite this perfect storm of ecological setbacks,195 the CSKT have maintained a
sustained effort to protect their on- and off-reservation fisheries in the courts and on the
ground.196 According to Thompson Smith: “[F]or years now, the Tribes’ Natural Resources Department has taken this approach: receiving guidance and strength from the
wisdom and prayers of the elders, and then implementing those old cultural values with
a highly trained and technically sophisticated staff.”197 Here, too, we see how ITEK and
reciprocity are mutually reinforcing concepts that the Tribes place alongside western
science.
Some of the Tribes’ key reciprocity-based efforts have included:

190. SMITH, supra note 1, at 69–70.
191. Id. at 67–68.
192. See generally SMITH, supra note 1, at 87–95 (explaining the impacts of development on
the fishery).
193. Id. at 95, 98. The dam raised the level of Flathead Lake by 10 feet, giving rise to yet
another form of land loss on the Tribes’ portion of the shoreline and lake. Id. at 98.
194. Donovan Bell et al., Climate Change and Expanding Invasive Species Drive Widespread
Declines of Native Trout in the Northern Rocky Mountains, USA, 7 SCI. ADVANCES, Dec. 22,
2021, at 1.
195. See supra note 151 and accompanying text. This story is representative of ecological
setbacks across Indian country. There is much to learn from this one example of weathering and
healing some of those setbacks.
196. See SMITH, supra note 1, at 117.
197. Id.
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On-Reservation Bull Trout Restoration – establishing a team of scientists (hydrologists, botanists, and fisheries biologists) dedicated to restoring the waterways within the reservation, particularly the Jocko River, to better protect the
198
endangered bull trout. In the words of the Tribes, the restoration project “is
our gift to the bull trout and to the plants and animals that live on the Jocko; it
is our way of giving back for all that they have given us.”199
Instream Flow Litigation – successfully fighting to secure minimum instream
flow requirements for the streams and rivers affected by the FIIP, including a
court order that the BIA ensure those requirements are fulfilled prior to irrigation water deliveries.200 After this order, the Tribes reported that the Jocko
River and related waterways had running water in late summer “for the first
time in almost eight decades.”201
River Honoring and Education – holding an annual “River Honoring” event
on the banks of the Flathead River since 1986 to educate others on the cultural
significance of the waters.202
River and Wilderness Area Designations – adopting tribal resolutions designating the South Fork of the Jocko River Primitive Area and the Mission
Mountains Tribal Wilderness (including headwater streams) as restricted areas.203 Later, the Tribes adopted a Cultural Waterways Ordinance for the
Lower Flathead River.204
River Management and Climate Planning – adopting the Lower Flathead River
Management Plan, which provides that “the natural and cultural values . . .
shall be preserved for present and future generations of the Tribes . . . [and]
management shall give priority to enhancing resource values associated with
traditional cultural uses of the corridor.”205 Additionally, the Tribes established
a Climate Change Strategic Plan, including a water and fishery focus that extends to both on- and off-reservation waters.206
Land Buy-Back – restoring allotted and homesteaded lands into tribal trust
land status, including important riparian lands such as those along the Jocko
River.207

198. CSKT, Meet the Restoration Team, DIV. OF FISH, WILDLIFE, RECREATION & CONS.,
EXPLORE THE RIVER (last visited Mar. 26, 2022), http://fwrconline.csktnrd.org/Explore/ExploreTheRiver/Restoration/RestorationTeamSite.
199. BULL TROUT’S GIFT, supra note 3, at 41.
200. Joint Bd. of Control of Flathead, Mission & Jocko Irrigation Dists. v. United States, 832
F.2d 1127, 1131–32 (9th Cir. 1987).
201. SMITH, supra note 1, at 111–12.
202. Id.; Alyssa Kelly, River Honoring Teaches Respect and Protection for Flathead River,
CHAR-KOOSTA NEWS (May 24, 2018); “Flathead River Honoring,” YouTube (Apr. 29, 2014),
available at https://www.youtube.com/watch?v=J5sQetAbWh4.
203. Tribal Resolution 4575 (1974) and Tribal Ordinance 79A (1981).
204. CSKT CULTURAL WATERWAYS ORDINANCE (2021); Rewriting the Narrative: The voices
shaping river conservation in Montana, American Rivers (December 7, 2021), https://www.americanrivers.org/2021/12/rewriting-the-narrative-how-tribal-nations-in-montana-are-shaping-the-future-of-river-conservation/.
205. SMITH, supra note 1, at 112.
206. See generally CLIMATE CHANGE STRATEGIC PLAN, supra note 8.
207. See FLATHEAD RESERVATION COMPREHENSIVE RESOURCES PLANS (Vol. 1), supra note
147, at 4–9; Justin Franz, As Tribal Land Buy-Back Program Expands, CSKT Touts Success,
FLATHEAD BEACON (May 22, 2016).
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Water Quality Regulations – adopting a tribal Water Quality Management
Ordinance that protects fishery habitat as well as tribal cultural and spiritual
208
values. The Tribes successfully defended these regulations against a legal
209
challenge by the State of Montana.
• Litigating Off-Reservation Stream Damage – asserting a claim for and obtaining CERCLA natural resources damages against ARCO for contamination of
the off-reservation fishery in the Upper Clark Fork Basin. The Tribes dedicated those funds to “the restoration of both bull trout and wetland and riparian habitat within the Flathead Reservation.”210
• Dam Acquisition and Opposition – securing an agreement to first operate, and
later purchase, the Se̓liš Ksanka Qĺispe̓ Project (formerly Kerr Dam), with
modified operations to better protect the fishery, aquatic resources, and natural flow regimes.211 The dam’s new operating mission includes: “honor and
respect for the sacred nature of the resources we are asked to manage and
preserve for our future generations.”212 Further, the Tribes rejected efforts to
construct additional dams on the lower Flathead River due to the “cultural
importance of the river and the overwhelming opposition of tribal members
to such development.”213
At the same time the Tribes were asserting their sovereignty over water, the State
of Montana was permitting new surface and groundwater rights within the Reservation,
disregarding whether such permits impacted the Tribes’ yet-unquantified, senior water
rights under federal law. In a series of cases, the CSKT sued the state to enjoin this
practice.214 After multiple appeals and clarifications, the Montana Supreme Court ultimately held that applications for new water use permits were precluded until the
CSKT’s reserved water rights could be determined215—rights the Court described as
“pervasive.”216
Against this backdrop of competing tribal-state visions for water, the CSKT Water
Compact negotiations unfolded.

III. COMPACT NEGOTIATIONS AND THE PATHWAY TO
RATIFICATION
Although the CSKT Water Compact negotiations started early in the Compact
Commission’s tenure, it was the last of the tribal compacts to reach resolution due to
the complexity of the off-reservation treaty rights involved; the complexity of water rights
208. Ordinance 89B (1995).
209. See generally Montana v. EPA, 137 F.3d 1135 (9th Cir. 1998).
210. SMITH, supra note 1, at 113; U.S. Dep’t of Justice, Press Release: ARCO to Spend $260
Million in Superfund Settlements (Nov. 16, 1998); see generally CSKT, NAT. RES. DEP’T,
WETLAND/RIPARIAN HABITAT AND BULL TROUT RESTORATION PLAN (Aug. 2000).
211. SMITH, supra note 1, at 112; Energy Keepers, Inc., Press Release: Energy Keepers, Inc.,
Successfully Pays Conveyance Price for Kerr Dam (Sept. 4, 2015).
212. Energy Keepers, Inc., About Us, http://energykeepersinc.com/about/ (last visited Mar.
29, 2022).
213. SMITH, supra note 1, at 112.
214. See generally The Confederated Salish and Kootenai Tribes of the Flathead Reservation
v. Stults, 59 P.3d 1093 (Mont. 2002); The Confederated Salish and Kootenai Tribes v. Clinch,
992 P.2d 244 (Mont. 1999); In re Beneficial Water Use Permits Nos. 66459-76L and 64988G76L (Ciotti I), 923 P.2d 1073 (Mont. 1996).
215. Stults, 59 P.3d at 1101.
216. Id. (quoting Ciotti I, 923 P.2d at 1079).
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ownership resulting from allotment and homesteading; and the hydrological complexity
of the water supply.217 Some of the hydrological challenges included the reality that the
Flathead Basin was over-appropriated, with water rights claimed far in excess of actual
flows, as well as the fact that the FIIP delivery system was functionally “decrepit” and
218
millions of dollars in arears in deferred maintenance. Further, even if the FIIP had
been functioning optimally, it was not designed to distribute water according to varying
priority dates.219 As described above, the FIIP and other on-reservation diversions also
caused significant injury to the fishery.220 An additional complication was the plethora
of exempt groundwater wells illegally developed under state law, which in some places
on the Reservation have caused a one-to-one drawdown of surface water flows.221
CSKT counsel has observed that this delay in compact negotiations allowed the
Tribes more time to document historical off-reservation water uses and develop a strong
222
body of science on the flow regimes and fishery needs within the Reservation. The
223
delay also allowed the Tribes to discern that the earlier tribal-state compacts —particularly their bifurcated governing structure with the state controlling state water rights and
Tribes controlling tribal water rights—were an ineffective model for cooperatively managing water as a unitary resource.224 Earlier tribal-state compacts also failed to
acknowledge and plan for drought and climate change, which the CSKT had highlighted as an important issue for their community and the fishery.225 Specific to the
fishery, the Tribes were concerned about trout habitat loss due to increased runoff; less
clear, cold waters; inability for native fish to move to new areas; and invasive species and
pathogens.226

A. THE TRIBES’ APPROACH TO SETTLEMENT
Centuries after congressional enactment of the Hellgate Treaty, the CSKT used
the above-described precedent of Winters, Winans, Adair, and their progeny227 to claim
some 10,000 water rights in the statewide adjudication—“claims that absent a settlement
would have to be resolved on a claim by claim basis through the statewide general
stream adjudication and any appellate litigation that might follow.”228 Because of the

217. 2021 Carter Presentation, supra note 110; John Carter, Counsel for CSKT, Presentation
at the Univ. of Mont. School of Law (Oct. 25, 2012).
218. John Carter, Counsel for CSKT, Presentation at the Univ. of Mont. School of Law (Oct.
28, 2010) [hereinafter 2010 Carter Presentation].
219. John Carter, Counsel for CSKT, Presentation at the Univ. of Mont. School of Law (Nov.
10, 2015) [hereinafter 2015 Carter Presentation].
220. See generally discussion supra Part II.C.
221. 2021 Carter Presentation, supra note 110 (discussing the Jocko River, which provides
critical bull trout habitat).
222. Id.
223. DNRC, supra note 108.
224. John Carter, Counsel for CSKT, Presentation at the Univ. of Mont. School of Law (Oct.
27, 2009) (noting the “huge potential for jurisdictional battles” with two separate governance structures); 2021 Carter Presentation, supra note 110 (describing the other compacts as “cookie cutter”
and “split the baby” agreements).
225. See generally CLIMATE CHANGE STRATEGIC PLAN, supra note 8 (addressing temperature
and precipitation, storm events, snowpack, hydrology, forest and vegetation, wildfire, snow events,
air quality, and fish and wildlife).
226. Id. at 25.
227. See discussion supra Part I.A.
228. DNRC, supra note 124; DNRC, Comparison: Adjudication of CSKT Claims vs. CSKT-
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vast combined territories of the Tribes, those claims covered a significant portion of
Montana, encompassing the entirety of the western half and extending far into the eastern half of the state. (Depicted on the map below). The compacting around these
rights would prove to be unlike any other negotiations the state had seen.

The CSKT asserted two main categories of water rights claims under federal law:
(1) time immemorial water rights based on fishing rights in aboriginal territories on- and
off-reservation; and (2) rights for agricultural and other homeland water uses arising at
date of reservation in 1885. Eschewing the PIA formula, the Tribes for their 1885
claims proposed a quantity that would cover cultural and religious purposes, domestic
and other homeland purposes, as well as irrigation purposes.229
Complicating these claims were competing non-Indian water rights claims arising
from allotment, on-reservation homesteading, and the FIIP. As noted, non-Indian allottees are entitled to a pro rata share of the tribal water right, with its 1885 priority date,
because they took title from a tribal member.230 On the other hand, due to homesteading on “surplus” lands, the Flathead Reservation contained non-Indian parcels of land
subject to state prior appropriation law, with a priority date of when water was first put
to beneficial use on the land.231 Such rights would enjoy priority dates from 1904 onward.232 The now-defunct Flathead Joint Board of Control also claimed hundreds of its
own water rights for waters distributed through the FIIP.233
From the outset, the CSKT made an intentional choice to diverge from prior compact models in lieu of an outcome more aligned with the Tribes’ values around reciprocity, fishery protection, and climate resilience. They undertook an extensive public
MT Compact Rights (August 09, 2018), http://dnrc.mt.gov/divisions/water/water-compact-implementation-program/docs/cskt/2018-08-09_cskt-claims-analysis_final2pg_report.pdf.
229. 2021 Carter Presentation, supra, note 110.
230. Colville Confederated Tribes v. Walton, 647 F.2d 42, 51 (9th Cir. 1981).
231. VOGGESSER, supra note 5, at 9.
232. Id.
233. Water Rights Query System, supra note 187. DNRC records indicate over 300 water
rights records for the Board in sub-basin 76L. Id.
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education campaign to communicate these values through recorded interviews with elders and other video, print, and online material.234 Because the Compact Commission
negotiation sessions were public meetings held on the record, there is extensive documentation of tribal representatives and members discussing the values they wished to
235
see reflected in their water rights. These values include viewing water as sacred, as
having cultural and medicinal values, as needing ecological protection, and as something
that cannot be owned and should be stewarded for the youth and future generations.236
These values also include ensuring that all water users, Indian and non-Indian alike, are
protected in their water use.237 Federal negotiators concur that this principle underpinned the direction of the Compact.238
The Tribes also forged new ground in demanding inter alia the unitary administration of reservation waters through a single water code and governing body, along with
239
funding requisite to make the FIIP efficient and more fish-friendly. With financed
project improvements, the CSKT believed that a unitary management regime could
account for drought and climate response in a way that shares water shortages among
all users and better protects the fishery.240 The Tribes also used the negotiations to
resolve other longstanding issues, such as the ownership of state and federal waterfowl
areas within reservation boundaries.241
The sheer complexity of the legal and technical aspects of these negotiations, and
the reality that they extended over a few decades, necessarily means that one cannot
fully capture all nuance in this summary. Woven throughout the many details, however,
are clear indicia that tribal values around reciprocity guided the CSKT’s choices, priorities, and strategy during the compacting process.

B. KEY NEGOTIATED PROVISIONS
Along with its requests, the CSKT made several concessions to the State of Montana, including waiving off-reservation water claims in basins east of the divide and subordinating the seniority of several claims. For example, the Tribes stipulated to granting
non-Indian users of FIIP water the same 1855 priority date held by the Tribes for agricultural uses.242 The Tribes also agreed to co-own some junior instream flow rights held
234. See CSKT, A Collection of Learning Modules on the Salish and Kootenai Tribes and
the Natural World, NRD DIVISION OF FISH, WILDLIFE, RECREATION, & CONSERVATION (last
visited Mar. 30, 2022), https://fwrconline.csktnrd.org/.
235. See generally Reserved Water Rights Compact Commission [hereinafter RWRCC] recordings (1980–2015) (on file with author).
236. See, e.g., RWRCC recording (May 3, 2000) (on file with author) (water does not belong
to the individual the individual belongs to the water); RWRCC recording (Apr. 29, 2009) (on file
with author) (value of protecting water versus owning it); RWRCC recording (Sept. 28, 2011) (on
file with author) (comparing tribal traditional water use to white water use); RWRCC recording
(Apr. 4, 2012) (on file with author) (medicinal uses of water); RWRCC recording (Apr. 25, 2012)
(on file with author) (water as sacred and cannot be owned); RWRCC recording (June 27, 2012)
(on file with author) (water stewarded for all peoples and future generations).
237. See, e.g., RWRCC recordings (Nov. 9, 2012) (on file with author) (not taking away rights
from non-Indians and accommodating all users in community); RWRCC recordings (Feb. 26,
2013) (on file with author) (recognizing rights of non-Indians as well); RWRCC recordings (Sept.
3, 2014) (on file with author) (protecting water for everyone).
238. See Mecham & Frozena, supra note 4, at 18.
239. 2010 Carter Presentation, supra note 218.
240. Id.; 2021 Carter Presentation, supra note 110.
241. 2021 Carter Presentation, supra note 110.
242. 2015 Carter Presentation, supra note 219. Many of these users resided on homesteaded
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by the Montana Department of Fish, Wildlife & Parks, counting those quantities toward
their time immemorial off-reservation water rights.243 In those basins, the Tribes also
waived the right to call junior users on some tributary streams and the right to call non244
irrigation water rights on certain mainstem rivers. To further protect against the risk
of calls upon state irrigators, the Tribes agreed to phase-in their right to call over a 10year period in some places and to accept replacement water from other sources, including the federally operated Hungry Horse Reservoir.245
The CSKT’s concessions align with their stated goal of ensuring adequate water for
all users and the fishery and are significant when one imagines a more non-reciprocal
approach. Had the parties proceeded to adjudication, an entirely possible ruling is one
that recognized the CSKT hold time immemorial off- and on-reservation instream flow
rights, as well as 1855 consumptive use flows, that the Tribes can call in times of shortage, cutting off several thousand junior state water users within the FIIP and outside the
Reservation on multiple mainstem rivers and their tributaries. One federal negotiator
opined on the impact of the on-reservation instream flow rights alone:
[The Tribes] likely would have secured substantial instream flows . . .
[and the] FIIP would be required to leave a significant amount of water instream and reduce or even eliminate diversions for irrigation . . . . Non-Tribal
farmers on the Reservation would have been left with few options . . . .246
All told, after making their concessions the Tribes ultimately retained some 1,000
claimed water rights that predate state-based rights, including nearly 100 off-reservation
instream flow rights in the Flathead, Clark Fork, and Bitterroot River basins.247 (Depicted on map below). Arguably, even the Tribes’ retained instream flow rights redound to the benefit of the State since the tourism industry in these basins is a significant
part of the economy.248 Those claims that the CSKT relinquished or subordinated in
turn provided the legal justification for funding invested toward FIIP improvements and
habitat restoration for the fishery.

lands with junior priority dates under state law.
243. DNRC, supra note 124, at 4; ETHAN MACE, PROPOSED 2015 CSKT COMPACT:
ANALYSIS OF POTENTIAL IMPACTS TO OFF-RESERVATION WATER USERS 1 (2015) (analyzing the
extent of the Tribes’ call authority under the Compact).
244. DNRC, supra note 124, at 4; ETHAN MACE, supra note 243, at 1.
245. DNRC, supra note 124, at 1–2.
246. Mecham & Frozena, supra note 4, at 16.
247. Comparison: Adjudication of CSKT Claims vs. CSKT-MT Compact Rights, supra note
228.
248. Amanda Eggert, Report: Outdoor Recreation Added $2.2 Billion to Montana Economy
in 2020, MONTANA FREE PRESS (Nov. 10, 2021) (In 2020, outdoor recreation accounted for
“4.3% of Montana’s GDP . . . a higher percentage than any other state.” (citing U.S. Bureau of
Economic Analysis, Outdoor Recreation Satellite Account, U.S. and States, 2020)).

Electronic copy available at: https://ssrn.com/abstract=4210644

227-270 - 2022.SPRING - BRYAN.DOCX (DO NOT DELETE)

Issue 2

7/14/22 4:52 PM

THE POWER OF RECIPROCITY

261

A summary of the key Compact provisions illustrates how effective the Tribes were
in achieving their vision of protecting all users and fulfilling the values of reciprocity in
the management of tribal waters. In addition to the above-described concessions, the
Compact’s key provisions include:249
• Moving Beyond PIA and Recognizing Tribal Customary Values – quantifying
and assigning a priority date to the CSKT water rights, including instream flow
rights both on- and off-reservation to protect the fishery resource on which the
Tribes depend. The Compact also recognizes the Tribes’ right to use water
for cultural and religious uses and to protect the ecological integrity of onreservation wetlands and high mountain lakes. To support these uses, federal
funding can be used for developing a “cultural resources program relating to
permitting (including cultural, historical, and archaeological reviews . . . training and certifications).”250
• No Relinquishment of State Rights – recognizing all valid state-based water
uses ultimately decreed by the Water Court or permitted by the DNRC.251
• Unitary Governance – adopting the Unitary Administration & Management
Ordinance (Ordinance) that governs all existing and future water rights on the
Reservation, regardless of whether those rights originated under state or federal law,252 and establishing a joint tribal-state board to administer the Ordinance.253
249. See generally CSKT Water Compact, supra note 19; 2021 Carter Presentation, supra
note 110; DNRC, supra note 124; Testimony of Melissa Hornbein, DNRC and RWRCC Counsel, 10:59–11:21 AM (summarizing key Compact provisions).
250. MWRPA, supra note 19, § 8(g)(12).
251. DNRC, supra note 124.
252. MONT. CODE ANN. § 85-20-1902 (2021).
253. Two members of the Board are appointed by the Montana Governor, two by the Tribes,
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•

Climate Responsiveness and Equity – adopting “shared shortage” provisions
within the FIIP to meet both agricultural needs and instream flows in low-water
years. The significance of this tribal concession is noteworthy because the
Tribes’ on-reservation instream flow rights have a time immemorial priority
254
date under which they would have been able to call the FIIP water. Additionally, adaptive management rules in the Ordinance require “an ongoing
process of decision-making, based on water measurement and accounting designed to continuously manage and improve the allocation of water between
instream flows, minimum reservoir pool elevations,255 and FIIP water use.”256
• System Improvements to Augment Flows for All – setting an implementation
and funding schedule for operational improvements and rehabilitation projects to “incrementally increase the enforceable level of the Tribes’ on-reservation instream flow rights as these projects are implemented.” Water savings
through increased FIIP efficiency “will be split between instream flows and
irrigation uses once the Tribes’ target instream flows are satisfied.” Funds are
also set aside to pay pumping costs to bring in supplemental water for the FIIP
irrigators.257
• Tribal Leasing – providing a process for the Tribes to lease portions of their
water rights for on- and off-reservation uses, enabling them to adjust as community needs evolve.258
• Technical Capacity – creating a Compact Implementation Technical Team
(“CITT”) to implement FIIP-related provisions of the Compact, which includes tribal, state, federal, and non-Indian irrigator members.259
The work of the Tribes, Compact Commission, and federal government in crafting
such an ecologically resilient and cooperative model is nothing short of remarkable.
Had the parties gone the way of state adjudication, they would be embroiled in a protracted legal battle spanning nearly every state basin, with an end result of nothing more
than the bare quantification and prioritization of the Tribes’ water rights. There would
be no funding for system improvements, no unitary administration, and no climateinformed adaptations to water management. So, too, would these innovations have
fallen by the wayside had the parties followed the bifurcated and static water rights governance of the prior compacts in Montana.
With decades of negotiations, nearly one hundred open meetings around the
state,260 and volumes of technical and other supporting data, the ultimate adoption of
the CSKT Water Compact might have seemed like a foregone conclusion at this point;
but the political and social realities on the ground meant that much work still lay ahead.

and a final member is chosen by the other four members. CSKT Water Compact, supra note
19, Article IV.I.2.a.
254. Id. at Article III.C.1.
255. This allows the release of reservoir waters in low-water years.
256. CSKT Water Compact, supra note 19, Article II.2.
257. Id. at Articles IV.C. and VI.
258. Id. at Article IV.B.6.
259. Id. at Article IV.G.5.
260. The DNRC meeting transcripts shared with the author reflect approximately 97 separate
public negotiation or hearing dates related to the Compact.
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C. THE ARDUOUS PATH TO FINAL RATIFICATION
In 2013, the Compact Commission transferred the first version of the CSKT Wa261
ter Compact to the Montana Legislature, where the bill failed to make it out of the
House Judiciary Committee due to opposition along party lines. Legislative hearings
were lengthy, with numerous proponents and opponents on both sides. While some
opposition centered on a need to further study the Compact and its underlying technical
data,262 other opposition had clear racial and political overtones.263 Local county commissioners joined the fray, issuing a letter flagging racism as a concern surrounding the
Compact.264 Litigation over the 2013 proposal also ensued, including a case where several non-Indian irrigators in the FIIP sought to enjoin their respective irrigation districts
from agreeing to the Compact.265 This effort ultimately failed.266
In the next biennial session of 2015, Democrats and Republicans co-sponsored the
Compact proposal.267 The Republican sponsor, Chas Vincent, who was instrumental in
blocking the Compact in 2013, changed positions after deepening his understanding of
the agreement and working on modifications to the FIIP provisions.268 As before, there
were lengthy and divisive hearings, but several prominent conservative politicians now
expressed support based on the newly-negotiated protections afforded to FIIP irrigators
and the risks of protracted litigation absent settlement.269 On the opposition side, however, there were numerous op-eds, television commercials, web-pages, and signs perpetuating accusations that the Tribes were illegally and clandestinely taking peoples’
water.270
At the House Judiciary Committee Hearing, Patrick Pierre, a representative of the
tribal elders during the Compact negotiations, began by addressing the misinformation
about the Tribes and making a bid for reciprocity:
If we could allow the power of love to overcome the love of power, we
could be good neighbors. It took us a long time to come up with a compact—
a lot of years. Throughout those years there was not one person excluded . . .
whether you are proponent or opponent you were included. The sad thing
today is where I read the papers I see where all this stuff is coming against the
261. H.B. 629, 63rd Reg. Sess. (Mont. 2013) (sponsored by Rep. Kathleen Williams (D-Bozeman), a member of the RWRCC).
262. H.B. 636, 63rd Reg. Sess. §1(2)(b) (Mont. 2013) (proposing funding to study the Compact during the interim session) (tabled); S.B 265, 63rd Reg. Sess. § 4 (Mont. 2013) (proposing
the same) (passed).
263. See generally MHRN Report, infra note 273 (documenting involvement of anti-Indian
and anti-federal government organizations outside of the state); see also Weiner & Stermitz, supra
note 4, at 17 (describing the legislative process as “contentious and increasingly partisan.”).
264. County’s Letter on CSKT Water Compact Talks Stirs Controversy, INDIANZ (Oct. 29,
2014), https://www.indianz.com/News/2014/10/29/countys-letter-on-cskt-water-c.asp.
265. W. Mont. Water Users Ass’n, LLC v. Mission Irr. Dist., 299 P.3d 346 (Mont. 2013); see
also Weiner & Stermitz, supra note 4, at 13 (detailing further legal in-fighting on and among
irrigation district governing bodies).
266. W. Mont. Water Users Ass’n, supra note 265.
267. S.B. 262, 64th Reg. Sess. (Mont. 2015).
268. Testimony: Hearing on S.B. 262 Before the H. Judiciary Comm., 64th Reg. Sess. House
Judiciary Committee, at 10:16, 10:24–10:33 AM (Apr. 11, 2015) (Statement of Chas Vincent),
http://sg001-harmony.sliq.net/00309/Harmony/en/PowerBrowser/PowerBrowserV2/20170221/-1/28835?agendaId=111190 (Governor Bullock had authorized the limited reopening of negotiations on this single topic).
269. See generally MHRN Report, infra note 273.
270. Id.
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Compact, a lot of that is not true because I sat at every meeting for 10 long
years, and I know what went into that Compact. And none of it . . . excluded
anyone. And there was nobody losing anything except the Tribes. We compromised. We compromised. And we’re still compromising . . . .
I could tell you that my coat is white, and if I say it enough times you’ll
probably believe me. That’s what’s happening to the Compact. Somebody
says it’s not good, and that spreads. Pretty soon I say “Now I don’t know if it’s
any good or not.” I know it’s good because it includes everyone . . . . And I
want to say today that . . . this Compact must pass so everyone can live at
peace . . . so that we can be neighbors once again.271
Louis Adams, another Salish elder, testified even more directly to the racism the
Tribes faced around the Compact:
You know, years ago when we wanted to take over the power facility on
the reservation . . . we had letters like we have today. People referring to ‘[the]
drunken, lazy Indians [who] can’t handle anything like that.’ Yet when we
took over it’s handled as good or maybe better sometimes . . . . This old lawyer that passed away some time ago, I kept a copy of his letter [and] he advocated using arms against us—that’s how bad some of the people felt. And by
golly, yeah, prejudice has been there . . . .272
The Montana Human Rights Network issued a report on the rhetoric surrounding
the legislative process, concluding that the opposition was “a coalition of right-wing and
anti-government activists and entities that have come together to stoke fear, anger, and
paranoia, along with providing much misinformation.”273 That misinformation included
incorrect statements about the Tribes “taking” state water rights and causing “economic
annihilation” of non-Indian landowners—a purported “water and land grab.”274 The
Network’s report further noted that the region “has been a hotspot for anti-Indian activity,” including opposition descriptions of the CSKT as “defeated nations” and opposition threats of “civil unrest that will make the ‘taming of the West’ look like a child’s
game.”275 Because enough moderate Republican support shifted toward Compact approval, however, these rhetorical bids to block the Compact’s passage ultimately failed
in the 2015 legislative round,276 with Compact approval succeeding by a 53-47 vote.277
The next stop in the approval was congressional ratification. Here, too, the opposition campaign continued along multiple fronts. For example, the Flathead Joint
Board of Control, a now-defunct body formerly associated with the FIIP, unsuccessfully

271. Testimony, supra note 268, at 10:33–10:38.
272. Id. at 10:44–10:46. Read more about Louis Adams in Kim Briggeman, Loss of a Cultural
Icon: Louis Adams’ Death Leaves a Void in Salish World, MISSOULIAN (May 3, 2016).
273. Right-Wing Conspiracies and Racism Mar Opposition to Confederated Salish and Kootenai Tribes and State of Montana Water Compact, MONTANA HUMAN RIGHTS NETWORK, 2
(Apr. 15, 2015) [hereinafter MHRN Report] (citing Drumming Up Resentment: The Anti-Indian
Movement in Montana, MONTANA HUMAN RIGHTS NETWORK, 7 (2000) (“The most aggressive
anti-Indian activity in Montana has been around the Flathead Reservation in northwest Montana.”)).
274. Id. at 6, 15.
275. Id. at 7.
276. MONTANA LEGISLATURE LOOK UP BILL INFORMATION, http://laws.leg.mt.gov
/legprd/law0203w$.startup?P_SESS=20151 (search for “SB 262” under “Bill Type and Number”).
277. Id.
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challenged the Compact as an unconstitutional taking.278 Dissenting Republican legislators and other non-tribal individuals from the area also released an alternative proposal
for a “People’s Compact” that would have eliminated all off-reservation and time immemorial water rights of the Tribes and bifurcated state and tribal administration of
279
waters.
The Compact stalled out in Congress for several years until passage of the 2020
Montana Water Rights Protection Act (“MWRPA”), co-sponsored by Senators John
Tester (D-MT) and Steve Daines (R-MT), which Congress included in the larger
280
COVID relief and federal spending bill. In total, the federal government paid $1.9
billion for the above-described rehabilitation and implementation work under the Compact, placed in trust to be disbursed under an installment schedule.281 This Act also
enabled the Tribes and federal government to resolve the CSKT’s longstanding efforts
to reunite with the land and buffalo of the National Bison Range, restoring beneficial
title to the Tribes.282
Upon the Compact’s congressional passage, then CSKT Chairwoman Shelly Fyant
stated: “We chose the path of negotiation and now we can avoid decades of acrimonious
litigation on streams across much of Montana and protect many streams with sufficient
amounts of water to make sure that fish can survive.”283 In turn, wildlife and conservation groups lauded the Compact’s benefits to the fishery.284 A broad coalition of other
interest groups also supported the bill, including the Montana Stockgrowers Association
and the Montana League of Cities and Towns.285 The President signed the bill into law
on December 27, 2020. Two days later the Flathead Nation Tribal Council unanimously voted to ratify.286
This was not the end of the opposition effort, however, as a couple dozen Republican state legislators released a statement decrying the MWRPA, stating:
In a clear betrayal of our state and of President Trump, Senator Daines
slipped the CSKT Water Compact into the coronavirus relief bill, despite his
legislation having nothing to do with coronavirus. With a less than 5% chance

278. Flathead Jt. Bd. of Control v. State, 405 P.3d 88, 90 (2017).
279. Document on file with author; see also Nicky Ouellet, ‘Concerned Citizens’ Propose
Alternative to CSKT Water Compact, MONTANA PUBLIC RADIO (Nov. 28, 2018),
https://www.mtpr.org/montana-news/2018-11-28/concerned-citizens-propose-alternative-to-csktwater-compact.
280. MWRPA, supra note 19. Prior bills proposing ratification included S. 3013, 114th Cong.
(2016) and S. 3019, 116th Cong. (2019).
281. MWRPA, supra note 19, at §§ 8–9.
282. Pub. L. No. 116-260 § 12 (2021) (This portion of the bill is captioned “National Bison
Range Restoration”); see generally Upton, supra notes 133–35 and related text (explaining that
the transfer was the culmination of a quarter-century of efforts the Tribes had made towards
Tribal Self-Governance, participation in the management of the NBR, and later efforts to secure
legislative restoration beginning in 2016).
283. Aaron Bolton, Congress Passes CSKT Water Compact, MONTANA PUBLIC RADIO (Dec.
23, 2020), https://www.mtpr.org/montana-news/2020-12-23/congress-passes-cskt-water-compact.
284. Id.
285. Bernie Azure, Historic Water Rights Act Becomes Law, CHAR-KOOSTA NEWS (Jan. 7,
2021), http://www.charkoosta.com/news/historic-water-rights-act-becomes-law/article_5eba69184b0f-11eb-a79c-07b3a6bd7ed1.html.
286. Id.; CSKT, CSKT-MT Water Compact, https://csktribes.org/index.php/water-rights/water-rights-compact (last visited Mar. 28, 2022) (“Final approval of the Water Compact with the
release of claims and waivers by the Department of Interior was completed with the signature of
the Department of Interior Secretary Deb Haaland on September 17, 2021.”).
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of being enacted, the deceptively-named “Montana Water Rights Protection
Act” was added at the last minute. This went against his oath of office in which
he swore on the Bible to protect the constitution.
. . . This was a sad day for the people of Montana and showed blatant
disregard for the will of the People.
We will continue this battle in court, where we are confident the CSKT
Water Compact will see defeat. Montanans want this issue to ultimately be
resolved in Montana in accordance with existing state and federal law. This is
exactly what we had asked Senator Daines [to] do. However[,] he proceeded
unilaterally to hurt Montana when he acted as a member of the DC Swamp
287
that voters rejected in 2016 and 2020.”
In the subsequent 2021 Montana Legislative Session, a Republican state senator
from the Flathead submitted a bill to “repeal” the CSKT Water Compact, which was
ultimately tabled in committee.288 This may have been the last gasp in the unrelenting
efforts of certain opponents to prevent the CSKT Water Compact from taking effect,
although the possibility remains that they may raise objections during the Montana Water Court’s future review and potential adoption of the Compact into a final decree.289
As noted above, such a review will be narrowly circumscribed—the Water Court either
can approve or reject compacts but has no power to modify them.290
In September of 2021, Secretary Haaland executed all necessary provisions to
make the federal government’s commitments in the MWRPA effective.291 Remarking
upon the Secretary’s signing, then Chairman Fyant once again drew on reciprocity:
“Our elders continually remind us to protect our water and this day marks the beginning of the water compact implementation that will protect the water for all generations
to come.”292 Thus, in the eyes of the Tribes, the federal government, and State of Montana, the Compact has become “fully effective” and the time for implementation has
begun.293 The DNRC has created three positions to manage its statewide Compact
Implementation Program, including the CSKT Water Compact.294 The state and the
Tribes have adopted the Unitary Administration & Management Ordinance, and its

287. Opinion, Conservatives Against Daines Putting CSKT Water Compact in Spending Bill,
THE LAUREL OUTLOOK (Dec. 31, 2020), https://www.laureloutlook.com/content/conservativesagainst-daines-putting-cskt-water-compact-spending-bill.
288. S.B. 371, 67th Reg. Sess. (Mont. 2021); Legislative Snapshot, Senate District 5, Montana.gov (last visited April 26, 2022) https://mslservices.mt.gov/Legislative_Snapshot/SenateDistrictDetail.aspx?senate=5.
289. There is presently a stay in place for the Water Court’s Preliminary Decree until Jan. 10,
2023, which, when lifted, will allow for objections. Montana Water Court, Decree Issuance Update, https://courts.mt.gov/courts/water/Notices-Info/DecreeIssuance (last visited Mar. 28, 2022).
290. MONT. CODE ANN. § 85-2-702(3) (2021). Review is limited to whether the Compact
“taken as a whole, is fair, reasonable and adequate to all concerned.” In re Crow Water Compact
(Crow II), 364 P.3d 584, 587 (Mont. 2015); see supra notes 118–19 and related text.
291. CSKT-MT Water Compact, supra note 286.
292. Eric Dietrich, Interior Secretary Signs CSKT Water Compact, MONTANA FREE PRESS
(Sept. 17, 2021).
293. DNRC, Confederated Salish and Kootenai Tribes Compact, http://dnrc.mt.gov/divisions/water/water-compact-implementation-program/confederated-salish-and-kootenai-tribescompact (last visited Mar. 30, 2022). This conclusion is based on the date of Secretary Haaland’s
signature implementing the federal government’s requisite releases and waivers. CSKT-MT Water Compact, supra note 286.
294. DNRC, Compact Implementation Program, http://dnrc.mt.gov/divisions/water/watercompact-implementation-program (last visited Mar. 30, 2022).
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joint administrative board has taken effect.295 And within the Flathead Reservation,
members of the CITT have begun the initial steps of water measurement, fish-friendly
infrastructure upgrades, and system efficiencies to help bring the tribal values contained
296
in the Compact into reality.
At the end of the day, the Compact prevailed over politics and racism because of
the Tribes’ vision of reciprocity, the state’s and federal government’s commitment to
settlement, and the ultimate buy-in of legislators and non-Indian stakeholders who saw
that the Compact’s provisions protected and enhanced non-Indian water rights. While
other Tribes and states admittedly may not possess these precise building blocks, they
nonetheless can choose to begin their own water talks with the same foundational principle of reciprocity.

IV. THE COMPACT’S GUIDANCE FOR RECIPROCITY AND
RECONCILIATION IN NATURAL RESOURCES
MANAGEMENT
The CSKT Water Compact invites us to move beyond the typical approaches to
resolving natural resources disputes through litigation or half-settlements that bifurcate
governance between states and Tribes under static, incompatible legal systems. It illuminates a path toward an alternative future where Tribes and states design unified management that honors tribal customary values and knowledge alongside Western science
to wisely administer resources for the protection of both peoples and places. While the
Compact arose only through the extraordinary combined efforts of tribal, state, and
federal representatives, we must acknowledge that the Tribes’ steadfast commitment to
the value of reciprocity steered the process toward culturally and ecologically innovative
outcomes. In this way, there is hope that the Compact and agreements like it are harbingers of a trend in how we repair harms caused to Tribes and shift to more resilient
models of governance.

A. REDEFINING OUR GOVERNANCE RELATIONSHIP
Water is but one example of a unitary resource that spans jurisdictional boundaries
and necessitates new ways of governance. Similar challenges face us in areas such as
wildlife migration and management, forest management and wildfire response, wetlands
and native plants protection, cultural resource protection, and the list goes on. As
noted, the old way of resolving state-tribal natural resources disputes has typically resulted in resources managed under dual legal regimes with competing values. Kimmerer writes of the contrasting values of these legal regimes:
Indigenous people understood the value of the gift to be based in reciprocity . . . what we have been given is supposed to be given away again . . . .
In the gift economy, gifts are not free. The essence of the gift is that it creates
a set of relationships. The currency of a gift economy is, at its root, reciprocity.
In Western thinking, private land is understood to be a “bundle of rights,”

295. Mecham and Frozena, supra note 4, at 25–26.
296. DNRC, About CITT, http://dnrc.mt.gov/divisions/water/water-compact-implementation-program/confederated-salish-and-kootenai-tribes-compact/cskt-montana-compact-implementation-technical-team (last visited Mar. 30, 2022); see also Seth Makepeace, CSKT Hydrologist, Presentation at Univ. of Mont. School of Law Field Course, near Arlee, Montana (Jul. 26,
2021).
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whereas in a gift economy property has a “bundle of responsibilities” attached.297
It is not unsurprising, then, that past water litigation and many past water settlements
resulted in binary winners-and-losers and segregated governance approaches.
Certainly, one alternative approach to unified governance—one advocated by the
“Landback” movement298—is the full transfer of resources back to Tribes, much like the
return of the National Bison Range to tribal trust status.299 In other instances when a
full transfer appears less possible, however, such as when a reservation has become
heavily allotted or when existing uses are more entrenched, many voices are rising to
300
advocate for better shared management models like the CSKT Water Compact. For
example, Professors Hoffman and Mills have observed:
[T]ribes are now finding a “third way” for the law to protect their cultures
and cultural values—a way that provides legal protections for cultural values,
while simultaneously incorporating those values into the law. This movement
marks both the continuing presence of tribes as third sovereigns in the United
States and the coalescing of two prior approaches to indigenous cultures . . . .
[The work of the third way] is not strictly within the parameters of existing legal
systems but shows the potential for a new approach, driven by indigenous cultural values and stretching those external systems to account for them . . . .
[T]he third way leads to a new approach for considering and balancing the
difficult decisions required of federal, state, and tribal leaders; judges and
agency officials; and law and policy makers.301
Another recent example from the water rights realm, but in a far more arid setting,
is the Arizona Water Settlement Act302 and the subsequent tribal-state agreements enabled under its provisions. There, the Gila River Indian Community (Community) held
time immemorial agricultural rights and agreed to alternative water supply sources in its
settlement.303 Guided by similar principles of reciprocity toward nature and all peoples
in the area, the Community later negotiated with the state and a major competing water
user to develop an underground water storage system that protected state water users in
times of shortage, while also improving river flows and riparian habitat.304 The result
has been the revival of the Gila River in the project areas, including the return of dozens

297. Kimmerer, supra note 22, at 28.
298. See Thompson, supra note 23 and related text.
299. See supra note 133–35, 282 and related text.
300. See, e.g., MONTE MILLS & MARTIN NIE, BRIDGES TO A NEW ERA: A REPORT ON THE
PAST, PRESENT, AND POTENTIAL FUTURE OF TRIBAL CO-MANAGEMENT ON FEDERAL PUBLIC
LANDS 1, 38 (Margery Hunter Brown Indian Law Clinic/Bolle Center for People and Forests
2020), https://www.cfc.umt.edu/bolle/files/mills.nie-bridges-to-a-new-era-2020.pdf; Kevin Washburn, Simple Tribal Co-Management: Using Existing Authority to Engage Tribal Nations in CoManagement of Federal Public Lands (draft November 2021); U.S. DOI-U.S.D.A. Joint Secretarial Order No. 3403, Joint Secretarial Order on Fulfilling the Trust Responsibility to Indian
Tribes in the Stewardship of Federal Lands and Waters (Nov. 15, 2021), https://www.doi.gov
/sites/doi.gov/files/elips/documents/so-3403-joint-secretarial-order-on-fulfilling-the-trust-responsibility-to-indian-tribes-in-the-stewardship-of-federal-lands-and-waters.pdf.
301. HILLARY HOFFMAN & MONTE MILLS, A THIRD WAY: DECOLONIZING THE LAWS OF
INDIGENOUS CULTURAL PROTECTION 157–59 (2020).
302. Pub. L. No. 108-451 (Dec. 10, 2004).
303. Id.
304. See Sharon Udasin, The Gila River Indian Community Innovates for a Drought-Ridden
Future, HIGH COUNTRY NEWS (May 13, 2021).
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of bird species and restored wetlands “allowing cattails and other plants to blossom and
enabling community members to create baskets and traditional medicines.”305
Beyond the water rights realm, we can find inspiration in examples involving Tribes
and federal lands agencies, which are becoming more commonplace, such as: (1) National Park Service-Navajo Nation cooperative management at Canyon de Chelly Na306
tional Monument, which is located on tribal trust lands; (2) National Park ServiceFederated Indians of Graton Rancheria twenty-year General Agreement to jointly pro307
tect tribal cultural resources at Point Reyes National Seashore; and (3) U.S. Fish &
308
Wildlife Service-Nez Perce cooperative management of wolf recovery efforts. What
sets the CSKT Water Compact and the Gila River Indian Community agreements
apart, then, is their evidence that these types of federal initiatives can be achieved in the
tribal-state setting as well, and can deepen the level of cooperation to include climate
adaptation and ecological resilience.
Admittedly, the McCarran Amendment and state-forced adjudication creates a system where settlement of water rights is highly incentivized. But even within that forced
framework both the CKST and the Gila River Indian Community, along with the states
that historically would have opposed them, made voluntary choices to choose a new
path. The landscape of the American West reflects a myriad of similar natural resources complexities demanding such solutions—solutions we no longer have the luxury
of bypassing without great costs to the peoples and places in which we live.

B. SUPPORTING RECONCILIATION OBJECTIVES
Beyond reorienting how we view natural resources governance, settlements like the
CSKT Water Compact support much-needed work around state reconciliation with
Tribes to redress historical and ongoing harms. As noted, those harms include forced
cession of aboriginal territories; reservation allotment and other land dispossession that
creates a cumulative effect of damaged ecosystems and resources; diminished ability to
apply tribal customary law to protect tribal resources; and historical and ongoing trauma
such as “cultural devastation, and a lack of access to healthy environments.”309
While this article cannot fully capture the body of work around truth and reconciliation, it is worth noting that throughout the world initiatives have been and are underway to engage in “truth and reconciliation” around injustices perpetrated on minority
populations, including Indigenous Peoples.310 Although the process varies and leaves
ample room for critique and improvement, some of its important elements include: (1)
305. Id.
306. Canyon de Chelly, NPS https://www.nps.gov/cach/learn/management/index.htm (last visited Mar. 30, 2022) (discussing a national monument owned by the Navajo Nation but managed
cooperatively with the National Park Service).
307. Federated Indians of Graton Rancheria and Point Reyes National Seashore Announce
Partnership, NPS, https://www.nps.gov/pore/learn/news/newsreleases-20210810-general-agreement-nps-figr.htm (Aug. 10, 2021) (describing a “government-to-government partnership” for cultural resource protection, including incorporation of ITEK).
308. Patrick Impero Wilson, Wolves, Politics, and the Nez Perce: Wolf Recovery in Central
Idaho and the Role of Native Tribes, 39 NAT. RES. J. 543, 545 (1999).
309. Karina L. Walters et al., supra note 151, at 180; see also supra Part II.B-.C (discussing
some harms specific to the CSKT).
310. Prominent examples include the Greensboro Truth and Reconciliation Commission (addressing racially motivated murders at a civil rights protest), the Canada Truth & Reconciliation
Commission (addressing the harms of Indigenous boarding schools), and the South African
Truth and Reconciliation Commission (addressing the harms of racial apartheid).
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public fact-finding and truth telling, (2) apology for and acknowledgment of harms
caused Indigenous Peoples, and (3) constructive action to address and rectify those
311
harms.
Compacting and other similar processes are by no means a direct substitute for
truth and reconciliation initiatives; but they can at a minimum support an essential “rectifying” aspect of reconciliation when they restore tribal relationships with and sovereignty over the natural resources upon which tribal cultural identity, practices, beliefs,
health, and livelihoods depend. Due to the public nature of compact negotiations, they
also present the opportunity to engage in the fact-finding, truth-telling, and acknowledgment aspects of reconciliation.312
The longstanding racial and political strife in the lower Flathead Valley, which
reared its head during the compacting process, is potent evidence of the need for healing and reconciliation around natural resources. And while the CSKT Water Compact
process was not intentionally fashioned as a truth-and-reconciliation endeavor, many
parallels exist: the taking of testimony of tribal elders, the documentation of tribal water
uses across the landscape, the gathering of western science and ITEK to corroborate
the ecological harms to water resources, and the constructive action to begin repairing
those harms.
The CSKT Water Compact did not fully eliminate strife, but it did invite state
legislators and non-tribal community members to learn about the Tribes’ values and
cultural beliefs. Many of these individuals ultimately supported an agreement restoring
the CSKT’s ability to protect cultural and ecological aspects of its waters, in turn promoting the health and livelihoods of tribal members. When viewing future natural resources negotiations through the reconciliation lens, the possibility exists for states and
Tribes to do even more towards healing.

CONCLUSION
When the CSKT urged a “stewardship for all” approach for the CSKT Water
Compact, they not only protected water users, the fishery, and habitat in the lower Flathead Valley, but they illuminated a path for others to follow. They showed us a way of
re-centering tribal customary law in natural resources management, of creating a new
relationship where Tribes and states can cooperatively manage shared resources, and
of building in system resilience as climate and other ecological factors demand our most
considered response. For that, we owe the crafters of the Compact our utmost gratitude
and attention.

311. See, e.g., Truth and Reconciliation Commission Principles, Justice Institute of British
Columbia, https://www.jibc.ca/office-indigenization/truth-and-reconciliation-commission-principles (last visited Mar. 30, 2022); Jens Korff, What You Need to Know About Reconciliation,
CREATIVE SPIRITS, https://www.creativespirits.info/aboriginalculture/people/what-you-need-toknow-about-reconciliation (Mar. 30, 2022); see also supra text accompanying note 20.
312. E.g., Whanganui River Deed of Settlement Between the Crown and Whanganui Iwi,
Ruruku Whakatupua, https://www.govt.nz/assets/Documents/OTS/Whanganui-Iwi/WhanganuiIwi-Whanganui-River-Deed-of-Settlement-Summary-5-Aug-2014.pdf (Aug. 5, 2014).
The
Whanganui Iwi Deed of Settlement between the Government of New Zealand and the Māori
peoples contains aspects of acknowledgment and apology for past harms. Id. (“The Crown
acknowledgements recognise the acts and omissions of the Crown in relation to the Whanganui
River . . . The Crown apology is a formal apology for Treaty breaches as the Crown seeks to
atone for past wrongs and build a renewed relationship with Whanganui Iwi.”).
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